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Abstract

The purpose of work is to make an illustrated pnéstgon of the recent evolutions in
three national collective bargaining models — Franc&Germany and the UK. The
analysis of the national literature on the develepimof these models reveals some
common trends and characteristics in a set thawigely divergent such as national
collective bargaining structures. | intend to defem the following lines that this

evolution consists in two cardinal points, the decaisation of collective bargaining

and the development of a partnership cultatéhe level of the company. | consider that

European Law on employee participation has had eagnmpact on causing and
modelling this evolution. The paper will be illlsied with some evidence from the

Agire case studies.

1. Introduction

One of the most intensely debated themes in coletiargaining research over
the last 20 years has been the increasing andarurisgnd towards the decentralisation
of collective bargaining ((Katz 1993)). This tremutends to translate the growing
relevance that the representatives of the emplogeéise level of the company have
gained in social dialogue with management, to thieiment of trade unions. This is a
fascinating field of study not only because it iweay modern phenomenon but also
because it demands from the scholar a researconhpbdf the evolution of théormal
structures of bargaining (i.e. the black-letter)ldwt also of the actuapplication of
the lawand theconcrete resultsf the negotiations.

This is however a field of study filled with diffities: firstly, there is the
difficulty of making a comparison; considering ttlihe national collective bargaining

structures have evolved at distinct stages andcaordance with national cultures,
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economical conditions and politics, it is quite deming to find a common logic
underpinning a comparison and the metho@amfntry-reportis in the majority of the
situations unavoidabl&econdlythere is a difficulty to dig out the actual casigé the
evolution. The diversity of national countries posEn obstacle to this because the
causes for the decentralisation in one countrynatethe same as for the subsequent
country.

Despite the difficulties, | decided to embark om @tempt to compare the
decentralisation of collective bargaining in thrdistinct jurisdictions — Germany,
France and the UK. | have chosen these jurisdistlmetause they serve as models for
the remainingsatellite jurisdictionsthroughout Europe (and to some extent the world)
and because they are set on widely despair groudespite their geographical
proximity and the fact that they are all Europeanrtries. | have managed to identify
somecommon trendandtechniquedor decentralisation by means of a procedurelthat
coined asontrolled decentralisatianThe major influence for this evolution was, in my
view, European Lawwhich set out the basic guidelines according kactv all future
social dialogue in Europe is expected to functi@iven the disparity of the individual
regulations, the method of the country report waavoidable, although | make an
effort to set it out within a broader context. Tiheovation that | will attempt to bring in
this report in relation to a former working papkatt| presented in Madrid consists in
an illustration of the actual evolution with someadence taken from thAgire cases. |
will try to demonstrate in each specific situatibiat my assumptions can be supported

by elements retrieved from the studies made irctimext of the Agire project.

2. The influence of European Law

2.1.In order to understand the common trends in tlduéion of the national collective
bargaining structures, one must begin by analydtugopean law. The relevant
European instruments are the well knouWirectives on employee participation:

Directives98/59 on collective redundancie001/23 on the transfer of undertakings

94/94 on the European Works Coung¢hienceforwardEWC); 2001/86 on employee
participation in the European CompaiflgenceforwardSED); 2002/14 establishing a
general framework for the information and consudtatof employeeghenceforward
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Framework directivg.® (for each one of these directives see the veryl giodies of
(Brors 2004), (Seitz 2004) and (Seitz 2004)). | ddfend in the following lines th&t)
the evolution of the Directiveq2) the actorsand(3) the proceduredas triggered the
evolution of national collective bargaining struetsi by means of what | will name as a

spill-over effect

2.2. If one attempts to have a global look at thesedadtives, one can immediately
perceive a clear line of evolution. Thime of evolutioncan be seen in different
dimensions and it allows us to make a primary diaasion of the directives, between
those which I will name as theactiveDirectives and theroactive directivesThe first
group is composed by thepllective redundancieand thetransfer of undertakings
Directives the second, by thEWGC SEDand theFramework Directive This reasons
underpinning this classification can be synthesisdtie following lines:

Firstly, if one considers the differestope of applicatiof the Directives, one
can see several differences. Teactive directivesntended to provide an answer to a
particular situation and are limited in their scope to the situationswhich the
European legislator understood that there shouldhdedatory employee information
and consultation; thproactive directivesire set out a much broader scope: they are not
intended to provide an answer to a particular £sguation but to create a mechanisms
for thepromotion of permanent social dialogue at the lefdhe companyachieverisk
anticipation and involve employees in the long term strategy of ¢cbepany and
restructuring Therefore, they do not have a strict scope ofiegupn (e.g: a collective
redundancy or the transfer of the undertaking) dnat potentially applicable to all
situations liable to have an impact in the strateigghe company. They are not intended
to a particular situation but to involve employaeshe global strategy of the company.

Secondly, thdegal baseaunderpinning the Directives are also indicativethod
objectives that the European legislator intendeddbieve with them. Theeactive
Directives are based upon the provisions of the common maakdt lie under the
traditional technique ofiarmonisation,in order to avoid market distortions caused by

different national social models; tipeoactive directivesare, on their turn, based upon

! The Directives are set out in chronological ordemsidering that theollective redundancieand the
transfer of undertakingslirectives were made the object of a revisionpted to refer to them by the
numer of the revision Directives.
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the different social provision®f the Treaty revealing that they are not so much
concerned with ensuring the correct functioningtieé common market but with
economic and social cohesiofhis is a very important point, because the ahoicthe
legal basis by the European legislator is strongtijcative of the aims it intended to
achieve with the measure. The reactive directivesdastined to createlavel playing
field, in order to avoid that the different national ukgions in such a sensitive matter
as labour law would allow for other situations suaf the one occurred in the
restructuring of the AKZO group,which led to the emanation of the collective
redundancies directive. The proactive directives, ain their turn, based on the
viewpoint that the construction of Europe shouldagnactive measures for the
improvement of the rights and living conditionsvedrkers and not simply expect that
they would emanate as the result of the integraifdhe national markets. They obey a
certain philosophy consisting of amtegrative viewof the company, set upaocial
dialogue and understandingn order to improve the competitiveness of the pany
and facilitate an agreed restructuring.

Thirdly, in terms of thelegislative technigue the directives also have

considerable differences; theactive directivesan also be named agtic directives

because they provide for a rigid procedure establisminimum rights to information
and consultation from which member states could delviate in the event that they
wished to provide for more favourable provisiort®e proactive directives can on their

turn be named adynamic directivesbecause they do not provide themselves for d rigi

information and consultation procedure but ratlerafprocedure for the reaching of an
autonomous participation agreemene the parties themselves are granted the ptawer
bargain the solution which best fits their inforroat and consultation needs. The
distinction is more than self-evident: the reactoiesctives lie upon the traditional

technique of harmonisation; the proactive direciie upon the new technique of

2 Which are, respectiveNEWC — Protocol n°.14 on social policramework Directive — art.137(2) of

the ECT;SED - art.308 of the ECT. Although art.308 is hardigozial provision of the Treaty, a reading
of the preliminary points reveals that the intentaf the legislator was strongly influenced byoity the

one hand, to avoid the escape from co-determinabionthe other, to promote social dialogue at éwell

of the company (883 and 6 SED). Sbavies, Paul L, “Employee involvement in the European
Company, VVAA, La Société Européenne — organization jigige et fiscale, intéréts, perspectives,
Dalloz, 2003, pp.67-79

¥ AKZO was a group of companies active in severabfean countries. In 1973 it decided to engage in a
restructuring procedure which would dismiss 5000pte It decided to study the different costs of
collective redundancies in the countries in whickvas operating and dismiss people where they were
cheaper independently of the viability of the undertakirichis meant that perfectly liable undertakings
could be closed in order to save less profitablesosimply because the costs of redundancies was
cheaper. See Gomes, J. (2007).
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harmonisation by means oéflexive law This is even so within the context of the
framework directive, because art.5 of the framevidirective empowers member states
to take the option of allowing the relevant infotroa and consultation procedures to be
determined by means of agreemenbetween management and labour, as long as the
minimum requirements of the Directive are respectédis is a great change in
orientation because this means that the legislasonot so much concerned with
ensuring devel playing fieldbetween member statase(that thecostsof information

and consultation would weight equally to the comeamf all member states) but with
ensuringsocial dialogue at the level of the company.

Finally, all of this was accompanied by an evolatad the djectives underlying
the information and consultation proceduréss | have said, the reactive directives
have equal burdensas an objective, by imposing the legislation a¢ #ocially most
sensible countries upon other less socio-democeatiatries. Although the employees
in some member states might have benefited toat grtent from to powers granted to
them by the Directives, the political objective tbe Directives was not so much to
protect employees but to ensure equal competitdwden undertakings. The proactive
directives have another strategy; they must benstmzd within the context of the idea
of the construction of a social Europe introducgdtiee Maastricht Treaty. The most
convincing statement of the objectives underpinnihg proactive directives is
contained irg8 1, 7, 8and9 of the Framework Directive, where the Europearslatpr
clearly states that its purpose is frdmote social dialogue between management and
labour” and that There is a need, in particular, to promote and em®information
and consultation on the situation and likely depetent of employment within the
undertaking and, where the employer's evaluatiaggests that employment within the
undertaking may be under threat, the possible gdtory measures envisaged, (...)
with a view to offsetting the negative developmemtstheir consequences and
increasing the employability and adaptability oé ttamployees likely to be affected

| believe that at this point it is important toaet three very important points
regarding the evolution of the Directivdsstly, there was an enlargement of the scope
of application of the Directives. This means thea humber of subject-matters capable
of being covered by social dialogue greatly inceglafrom the already far-reaching
reactive/static directivegbecause their scope of application was not deteainby the
causebut by theeffec) towards thgroactive/dynamidirectives (in which the subject-

matters of information and consultation were agiegthe parties)Secondlythe legal
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bases of the Directives reveal that the actiomefEU was no longer conditioned to the
failure of the common market but to the promotiéa genuine social model as the one
set out in the Treatie&inally, the change in the regulatory technique allowstler
extraction of two conclusions: one, that there wagllingness to enlarge the number of
subject-matters covered by collective bargainiagy, tthat the legislator limited itself to
providing the parties concerned with the necessagghanisms for them to reach the
optimal solution (reflexive law); three, that thelipcal objectives underlying the
Directives bet upon the constructionpgrmanent and integrative social dialogue at the

level of the company

2.3. A second very important point consists in taetors of the Directives. The
Directives (bothreactiveandproactive depend on the existence of a structure for the
representation of the interests of the employediseatevel of the companyHuropean
Commission 200§)p.59. This structure may either lexpresslydemanded (such as in
the EWC and SED) omplicitly conceived (in all the others). The only Directive
providing for direct information and consultatiori employees is the Transfer of
Undertakings Directive, in its art.7(6). This pdskiy is to be applicable in the event of
the non-existence of an employee representatiog bpdno fault of their own” [of the
employees].

Where the existence of the staff-representatialy imexpres{EWC and SED),
the management and the employee representativasmdes the legal duty to set it up
according to certain rules of procedure and obegrdi certain composition. There are
sanctions for the event that the management icomperative: there is the application
of subsidiary requirementboth in the EWC and the SED, which consists in g ve
generous alternative information and consultatimctedure applicable in the event that
the parties do not reach an agreement; in the SieBides the application of the
subsidiary requirements, the SE cannot be regéteithout an actual determination of
the conditions of employee participation (eventifis merely to evidence that the
subsidiary requirements will be applicable becahsee was no agreement). As | will
demonstrate further, it is curious that the situadi where the existence of a staff-
representation body is express coincides with itii@tsons in which it has more power
(the bargaining of the applicable information amshsultation procedure); this reveals

the confidence that EU law places on company Ibagjaining.
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The existence of staff-representation at the lef¢he company is also express
in the health and safety directivesshere the involvement of the workforce in health
and safety matters in the workplace is demanbe@¢tive 89/391).

Where the existence of employee representatiampsicit, this means that the
application of the Directives depends on a mecharitce® employee representation at
the level of the company, in accordance with naidaw. National law is, in principle,
sovereign in this particular subject-matter. Buveseignty does not mean unlimited
freedom; the ECJ has, over the years, developedstant and very consistent case-law
destined to preserve the effectiveness of emplogpeesentation at the level of the
company. The most important ruling w@smmission vs UK(C-383/92), which stroke
a blow on the secular UKystem of recognitio((Hall 1996, 2006)). The ECJ decided
that this system stood against the collective rddonies directive because it would
deprive employees of rights granted to them inDirective and provoked a revolution
in employee representation in the UK. | will explabellow the intricacies of this
system and the impact of the judgement. The mogbitant thing to retain is théte
Directives grant employees the right to have thespmlity to set up a body for the
representation of the employees at the level ottimepany which must be recognised

by the employees at least for the situations pexyidr in the Directives

2.4. The third important point consists in theceduresprovided for in the Directives.
Both reactive andproactive directives depend on the existence onrdormation and
consultation procedure Participation (in the sense of co-determination
[Mitbestimmun is referred only in the SED and is applicabléyan the event that it
is agreed or when the companies were previouslgsutn co-determination rules. This
means that European Law supports social dialoguedms not impose any kind of co-
determination of the workforce.

Information and consultatiors a procedure common to all directives. The only
definition of both of the terms is contained in tReamework Directive, which
classifies information as ‘transmission to the employer to the employees’
representatives of data in order to enable theradguaint themselves with the subject
matter and to examiné€’iand consultation as ‘the exchange of views and establishment
of dialogue between the employees’ representatimdshe employér Curiously, art.7

of the Framework Directive excludes its applicatitsn the remaining Directives.
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However, an analysis of the individual regulatioreveals that this definition is
perfectly suitable to describe their regime.

The content of each one of these obligations gesea further analysis. The
content of theobligation of informationwas made more precise in the directives; each
directive enumerated thminimum informatiorwhich had to be mandatorily transmitted
to the employee representatives, according toubgest matter at stake. However, it is
clear that it consists simply of the transmissibnertain data that the employees should
be aware of in order to conduct the negotiations.

The content of thebligation of consultations not so straightforward however.
Thereactive directivescontain no definition of consultation; they simphention that
the employer has this obligation to initiate a adtaive procedurewnith a view to
reaching an agreementThe proactive directives are more imaginative, defining
consultation with formulae such ashé exchange of views and establishment of
dialogue between employees’ representatives antratemanagement or any more
appropriate level of managemén{EWC), “the establishment of dialogue and
exchange of views between the body representafitkeoemployees (...) and the
competent organ of the SE, at a time, in a mannéraith a content which allows the
employee representatives, on the basis of the nidbon provided, to express an
opinion on the measures envisaged by the competgah which may be taken into
account in the decision-making process within tB¢ &GED) and ‘the exchange of
views and establishment of dialogue between thdogew® representatives and the
employet (Framework Directive).. The evolution shows us that in the subject enatt
of consultation there is an increased emphasishanestablishment of permanent
dialoguebut not so much on thabligation to reach an agreemerithe only exception
lies in art.4, n°4, e)of the Framework Directive, which considers thlaere is an
obligation to reach an agreement on decisions (withe scope of the powers of the
employer)_likely to lead to substantial changesviork organisation and contractual

relations — including those emanated in the collective retdunties and transfer of
undertakings directivesA teleological reading of the Directives alsoigales that the
precise content of the obligatiomight be different in the two cases: as | describe
above, the reactive directives were emanated uth@eauspices of harmonisation and
were destined to replicate the costs that compdh&tsvere subject to co-determination
faced in their restructuring procedures; on thesottand, their application is limited to

certain very circumscribed events in time (colleetredundancies and the transfer of
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undertakings), were the stress is placed on thehieg of aconsensual solutionThe
ruling Junk vs KihnelC-188/03) simply confirmed in a clear way thensensual
character of the procedure that the collective redundandiesctive provided. The
proactive directivesvere made under a distinct philosophy; their itilenwas to create
incentives for the establishment pkermanent social dialoguat the level of the
company; the obligation to reach an agreement @h @adividual situation which did
not result either in a collective redundancy or titensfer of an undertaking could be
seen as too burdensome and a dissimulated waytrodirte co-determinationin
Europe, a solution to which the majority of membtates always opposed. | believe
that it is defendable that thabligation to reach an agreemedbes not exist in the
proactive directivegwith the exception of the specific case of thenfework directive)
and that the content of the obligation of inforroatis in this way distinct in both sets of
Directives.

A final very relevant point is connected with thegal techniquel already
mentioned in the evolution of the Directives (pothR) the radically different legal
techniques used. Theeactive directivesare set upon aigid information and
consultation procedutdrom which member states may deviate only by rmedmmore
favourable provisions; thgroactive directivesre set upon theutonomy of the parties
They do not establish themselves the procedurenformation and consultation but
only a procedure for the reaching of an autonompousirgained information and
consultation agreement at the level of the compahg. underpinning idea is to reach
an optimal harmonisation of the interests of both et the level of the company
This is a very important feature because the dastabent of a EWC and of a SE
depends on the agreement of a procedure for detegnithe arrangements for
information and consultation, in which the partag not only free to determine the
arrangements which best fits their needs as thelapobligedto reach an agreement
on certain very important points concerning thersewf the procedure, such as the
scopeof the procedure, theowersof the representative body and fhequencyof the
meetings. The only limit to the will of the partissthe achievement of the objectives of
the Directive, which may not be compromised. Thevgrs of the parties are, however,
greater in the EWC and the SED than in the Framle\Winective, where the employee
representatives only intervene in the event thatstate decided not to transpose the

directive by means of state regulation.
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The significance of this approach should not beevestimated. It was made in
the context of the European Social Dialogue, inclwithe Commission bets on a policy
of no-intervention and the transfer of regulatoompetences to a different level, in
order to reactpragmatic, balancedand sustainableregulation. Theprocedural and
voluntaristic conceptions of the directives are meant to pressp@nd determine very
little and create incentives for the developmentfibfo-size solutions and dialogue
between management and labour. The idea is toecteggier a regulatory competition
of agreements by means of their divulgation andtereeference pointof optimal
solutions for information and consultation for soseetors of activity or companies of a
certain size (Brors 2004). This is a strategy ledal deconstructionand social
reconstructionguided by theprocedure of the lawThe dangers of downgrading the
participation levels may be objected by means ofktandard-procedureto be
subsidiarily applicable in the event that theraasagreement. A sub-optimal regulation
for all sides would lead the parties to be mordinglto reach an agreement, since no
one will desire the application of the subsidiaggulations and this creates an incentive
for the an agreement. This, in my view, did notuscbecause the subsidiary provisions
are so generous that they create no incentivatéoemployees to reach other solutions.
The only exception is art.6, n°.3 of the EWC, wiselfieguards pre-existing information
and participation agreements and dispenses thearpnfpom the obligation to set up a
EWC.

2.5.1 believe that at this point it will be possibteventure to present some preliminary
conclusions about the model of European Law | Haeen presenting. The analyses of
the evolutionandstructure (actorsandagreementisof the directives reveal that the EU
has actively and persistently insisted on the ptwnaof social dialogue at the level of
the company. This is not a means to achieve thalisgtion of burdens but to enforce
anintegrative view of the compamypder a political ideal cfconomic democracy his
can be seen in trerengthening of the position of the actors atléwel of the firmthe
enlargement of the coveragéthe Directives and the increased beself-regulation of
the actorsin order to achievharmonisationby means ofeflexive law Social dialogue
at the level of the company is more than ever pathe European Social Model and a
reality in European companies, as | will demonstfatther.
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3. The evolution of national regulations
3.1. general trends -the decentralisation of collective bargaining hagrba topic
repeatedly discussed on the national literaturealbhational regulations covered —
Germany, France and the UK — althougheksct meaningconfiguration and extent
vary to a great deal between countries. | have bbento identify some common trends
in thedecentralisation movemeanbvering all regulations under study, which cotssiis
the reinforcement of thpowers of the actors at the level of the compamy achange
in the attitude of the actorsnoving fromdistributiveto cooperative bargaininginder a
model ofpartnership at the level of the company

In order to understand this trend, one must begimbking some conceptual
clarifications. Traditionally, trade unions weretemxal actors concerned with granting
employees a bigger share of the profits of the @mgpand ensuring kevel playing
field between undertakings, because competition in tefmabour costs was seen as
undesirable to both parties. This was the model dddtributive bargaining.
Decentralisatiormeans the general trend of loss-of-power of ttadens in the subject
of collective bargaining towardactors located at the level of the compaiiis trend
towards the reinforcement of the actors at thel lef/the company was accompanied by
a change in their attitude, towardpatnership modelPartnershipis understood as
participatory process leading to high-trust, coopgon and compromise between
management and labour leading to the engagemeeainpioyees in the success of the
company — instead of simply demanding more paybaitter working conditions — and
to their active evolvement as stakeholders in tley of the company(Frege 2002)).
This was not made however erroneously but alwaydemumhe supervision of trade
unions under a process which | coined @mtrolled decentralisatiorfalso (Schulze-
Doll 2006)). This was a process strongly influenaeds configuration and outcomes

by European Law, as | will attempt to demonstraterd) the course of my exposition.

3.2. Actors —my study will begin with a description of the eviidun of the actors at the
level of the company in all regulations. This studiyl allow us to analysdn a
comparativeperspective the evolution of the identities andtstyies of the actors and
attempt toextract somegeneral conclusions. Considering the diversity afianal
regulations and the need for clarification in tegtf | will use the method afountry

analysisfollowed by ageneral conclusion
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Germany — the first country in my study will be Germanye@any is a country whose
co-determination model has long fascinated all ¢hwbo dedicate themselves to the
study of collective labour relations, especiallytiwiits co-determination model
(Mitbestimmunywhich compulsorily engages employees in the mgf the affairs of
the company by making some managerial decisionsragmt on the consent of the
works council Betriebsrat - elected body representative of the employeese Th
evolution of the model has been characterised nsief arevolution in continuityin
which the actors at the level of the company have gagredter bargaining strength
not by a fundamental modification of the legal feamork but by a modification of the
strategy of the actor§(Artus 2003)). | will begin by a synthetic degtion of the
model in order to provide the reader with the neass conceptual framework and
proceed to a description of the evolution.

Characteristics of the German model In dogmatic terms, the German model
can be classified ass#rict dualistic mode{(Biagi 2003)): the function of representation
of employees is carried out by two distinct bodibg,trade union(Gewerkschajtand
the works council(Betriebsraj. Trade unionsare actors exterior to the company (in-
house unions are forbidden) and have the duty gicesent employeeass a wholein
their bargaining activity and not merely their asates. They have a very important
role in German labour relations because the Ger@amstitutiondelegatedto trade
unions and individual employers or employers’ aggams the task of regulating the
labour market. Although the constitutional basistleé trade union is the general
freedom of associatiof§9 German Constitution), the constitutional cdwas demanded
that trade wunions prove theircapacity to exert pressure(sozialmacht,
drickausubenfahigkgitupon the social opponent (the employers) in ortterbe
recognised as such. This led to a model urfitary trade union per sector
(Einheitsgewerckschaft ((Fuchs 2004b)), pp.14). Their activity is gefigra
characterised asglistributive bargainingand is exercised by means obllective
agreements (Tarifvertrageyvhich can be celebrated either with a single ewygi or
with an employers’ associatioVorks councilson the other hand, are elected bodies
representative of the employees in the workpladeeyTcan be set up in every
undertaking employing at least 5 workers. Theyiadependent from trade unions in
every aspect: they cannot call for industrial actitheir activity must be limited to the
borders of the internal affairs company. Their fioit is to engage employees in the

management of the internal affairs of the compayyrnieans of extensivieformation



B. MESTRE, EUI

and consultationprocedures and, most importantg-determination procedurgsn
which the enforcement of certain decisions of thleyer is made dependant of the
acceptance of the works council andulima ratio, a decision of an arbitration board
(Einigungsstelle There are provisions regulating the procedurghie negotiation with
the works council and the recourse to the arbitnaboard. Works councils may also
enter into collective agreementBetriebsvereinbarungwhich meansunderstanding
within the companywith the employer. The relationship between aile agreements
celebrated by trade unions and those celebratebiys councils is regulated Bv7(3)
of the Betriebsverfassunggesd®&tatute regulating the Constitution of the compaA
clear prevalence is given to collective agreemeelsbrated by trade unions. As long as
they regulateemuneration and other conditions of wdirbeitsentgelte und sonstige
arbeitsbedingunggrthey may not be derogated by collective agreesneslebrated by
works councils,unless (1) the collective agreement celebrated by the tradienu
expressly authorises it to do so (@) they bring more favourable conditions to the
employees. In all other situations tharifvertrag has full precedence. This is in line
with the view ofdistributive bargainingof trade unions; they ensure the level playing
field and the works council may only bargain moss/durable provisionsShop-
stewards(Gewerckschaftlische vertrauensléuteave only a marginal role in German
Labour Law, because trade unions are usually paydeas actors exterior to the
company; the prevalence for employee representaigide the company is attributed
in full to works councils. (for German Collectivahour Law, see (Schaub 1996).

This strict dualistic approach has been in quedticthe last few years in terms
that some people have even talked abouemmsion of the systerf{fHassel 1999)),
pp.483-505). Industrial relations studies have @ssed an evolution of the relationship
between trade unions and works councils in termaviodt may be named as the
coordination of strategies between trade unions aodks councilsThis trend consists
in theengagement of the activity of works councils indherall strategy of the unions
their negotiation would have in mind not only tinéernal affairs of the companyut
also the general trade union policy; the trade nmian their turn, would have in mind
the needs of specific companiesid thepressure for derogation of the collectively
agreed terms and conditions of woirk their bargaining activity in order to allow
companiedo survive, to maintain occupational levels or &adjust to an environment

of increased competition
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Cooperation between trade unions and works councils- the cooperation
between trade unions and works councils has beeoosatral point in the functioning
of the German collective labour relations systeltgge 2002) and (Artus 2003)). This
cooperation has had the merit of impacting upon Iledaviour of the actors
introducing an element of change in the generalective labour relations system
without introducing modifications to thérmal structureof collective bargaining,
which continues to prevail untouched. | will nowopeed to analyse tldose links and
interrelationships between trade unions and woksncils

To begin with, it is often the case that works aoumembers are also members
of a trade union. Around 2/3 of all works counciémbers are also members of a trade
union (Waas Bernd in (VVAA 2006)). There is notstary demand for this to occur,
because works councils in Germany are composedsxely of employees working in
the company and ndtipartite bodies such as the ones found in France. In practice,
works council members often feeddfer’ when belonging to a trade union or having
trade union backing, because they will often hasmes kind of support (legal or
consultative) arising from their membership statfighe trade union. This is a first
factor which provides trade union with the poweirtftuence the strategy of the works
council at the level of the company, because uhmnisation of its members will
provide the trade union with the possibility oflugncing — by means of training and
providing legal support — the activity of the wokdauncil.

Secondly, some research ((Artus 2003)) has higtdaythecomplementarities
between thetrade-union orientationof the works council and théargaining
relationships within the comparpetween the works council and the management. This
relationship possesses three dimensiorna)-the attitude of thenanagement(b) the
attitude of theworks counciltowards the trade union arfd) the attitude of thérade
union towards the works council - and allows us to digwvtwo distinct patters of
collaboration between works councils and trade nsio1l) strict cooperation
(Kooperative verschrankuhgoetween trade unions and works councils, whicls wa
interpreted as aeciprocal relationship of usdbeiderseitiges nutzenverhaltfig2)
dependencyAbhangigkeit of the works council, consisting in a dependentythe
services of the trade union as the compensatiorth®rinferiority of the bargaining
position within the company caused by the strigtasation of tasks between the trade

union and the works council.



B. MESTRE, EUI

(1) Thestrict cooperation(Kooperative verschrankupgonsists in dunctional
differentiation between trade unions and works councils. Each lgmbsvs what they
want and what they have from the other side ang #iteept their border3.hey fight
separately but strike togetheFhey are quite normal in companies with stablatiens
with trade unions; normally, the trade union mersbeme also members of the works
council, the trade union membership in the compdmgs not exceed the circle of the
persons actively engaged in the works council drefet are no doubts about the
intensity of the contacts between the works couttiwever, this does not mean that
the works council is thegrolongation of the trade union within the compariere is
a strict separation of tasks between the tradenuana the works council. The concept
of cooperation is perfectly descriptive of the tiglaship between both parties because it
defines arelationship of interchangbetween two separate entities. The works council
however has a clear knowledge that its function matybe performed correctly without
the assistance of the trade union, especiallyrmgeof the provision of services of the
trade union in terms of training and specializednselling. The trade union sees the
works council as a chance to have more affiliaga# information about the actual life
of companies and use the activity of the works cdun order to train them to enforce
their policy at the level of the company. Anothgpd of cooperative relationship
between the works council and the trade union whishthis category consists in the
delegation to the works council of the task of gpm framework collective
agreements opening clausesand hardship clausesat the level of the individual
company. These are clauses contained in colle@greements celebrated by trade
unions (henceTarifvertragg which take into consideration the specific neefighe
company in its application and allow fonargin of discritionarityin the application of
the collective agreement (in the case of framevagileements) or deviation from its
provisions(in the case ohardship clausesand opening clausgd will discuss these
clauses further on, when | analyse the innovaeatures of agreements.

(2) The dependency(Abhandigkeit of the trade union from the works council
consists in the unilateral conditioning of the isgttup of and functioning of the works
council to the support of the trade union. The @omas of work of the works council
are very precarious and it cannot subsist withbetttade union. They are quite normal
in companies gifted with an authoritarian managdmegid hierarchies and high
pressure to deliver value. The general environnmetite company is one of fear and the

works council often feels the lack of support oé ttank and file. The works council
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turns to the trade union is search for help anceddency against a strong organisation
which is not so keen on social dialogue and a ek file frightened for loosing their
jobs. The provision of services of the trade ung®fundamental for the dependency of
the works council; it provides it with intensivegpection; partially the trade union sets
up a person to occupy itself of the internal affaif the company; the members of the
works council participate massively on the lifetio¢ trade union as a compensation for
the lack of effectiveness of their activity in thempany; instead of a cooperation one
can speak about a dependency because the worksilcguanable to subsist without
the support of the trade union, it has no life palicy of its own. The trade union sees
in this kind of structure a path to the interventiwithin the life of the company,
manipulating the works council in accordance witait policy. This is also the kind of
intervention that reveals that there may be satiElbgue even in companies offering
the most unfavourable conditions for it to occunisTis normally d@ransitory situation
because it is normally a preliminary stage to titeoduction of social dialogue in the
company and is maintained until it reaches enougbr@my for the works council to
stand by itself and develop its own policy at teeel of the company. The relationship
then evolves towards ttstrict cooperation modeln which the trade union is limited to

providing the works council with support ande@neral policy orientation

Evidence Fehrer, Ruhr Kristal Glass and GE Energy Productsthese three cases, which
should be analysed together, are very interestiages because they illustrate a pattern of
decentralisation in an individual regulation — Geany. This decentralisation was achieved by
means of the coordination of the strategies of @éradions and works councils (Artus 2003),
which is of extreme importance in the bargaining(bf company-level business oriented
collective agreements an(B) flexibilisation agreements. The redactors of tleses have
evidenced in all three reports the importance @ tlhoperation between trade unions and the
works councils during the negotiation procedure.isTlcan be observed in several
circumstances: firstly, the trade unions were natdgaining at the sector but at the company-
level, by means of company-specific collective egents that intended to provide the company
with sufficient financial margin to undertake thestructuring with as little redundancies as
possible. Secondly, the bargaining within the comypa namely the bargaining of the plan for
the harmonisation of interests (Interessenausgjeictvas firstly agreed with the trade unions,
who set the bases for the company to achieve theeagent which best safeguarded the
interests of both parties. This can be observediq@darly in Ruhr Kristal Glass and GE

Energy Products: in the former case, the trade ngi¢l) celebrated a company-level
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agreements providing for an opening clause (Offisktayisel)(2) advised the works council to
celebrate an agreement waiving certain elementhaf wages in order to cut costs a(®)
referred the works council to consultants to ceddbrthe most adequate plan. In fact, the
consultants even referred in the Ruhr report th&hé negotiations were a bilateral dialogue

between the works council and the un@mone sideand the_lItalian ownershipn theother

sidé€’; in the latter case, the trade union attempted tesprve as many jobs as possible within
the company by means of a company-level agreentécit wrovided for a social compensation
plan to be bargained by the works council, suppbiig the trade union! This means that the
trade union had set the framework within which bagaining of the works council should
occur. Thirdly, in all three cases the reportersdenced the intensive communication between
trade unions and works councils, each attemptingrtvide as much information to the other
in order for both of them to reach the best resulthe preservation of employment in the
company. This is nothing but the decentralisatibeallective bargaining towards the level of
the company, made exclusively by means of the ioeinaf the parties and without a change in
the legal structure! But the most important pointstress is the increased relevance that the
works council achieved in this procedure. The wadksncil was the central actor and not only
because they provided the trade unions with theessary information to celebrate the
company-level agreements but also because thesermgnts empowered the works councils to
take some very far-reaching decisions — namelyetdatle from collective agreements — in order
to preserve employment within the undertaking. Tbenpany is the central concern of
collective bargaining and the company-level actoase the main role. The trade union served
as a supporting force, delegating the main bargainio the works council, providing the
framework within which the bargaining of the wodauncil should occur and setting out its

limits

This typology of cooperation between works couneifl trade unions allows us to
extract some preliminary conclusions about the wah registered.First, it is
interesting to observe that there was no modificatof the formal structures of
collective bargaining; the evolution was registeiadthe behaviour of the actors.
Secondlywhere the system formally provided for a separatif the tasks of the actors
(the trade unions defended the employees as vemulestood outside the door of the
company; the works council defends the employeeh@ifcompany and ignores what
goes on outside) there was an evolution towardsnaplementarityof the roles of the
parties. The trade unions actively support theirgetip of works councils and their
activity within the company but always respectirsgfar as possible their autonomy in

order not to be accused of unionising the lifere tompany. The intervention in the
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life of the works council is limited to providing with counselling and training and
orienting them in the general policy of the tradeon. On the other hand, the trade
union benefits from the information received abihét internal life of the companies in
order to be able to better adapt their policy ® blest needs of works councils. Social
dialogue comes out reinforced with this cooperatiime analysis of the agreements in

point will provide a further insight into this coeation.

France — France is also one of the most interesting sasdies in terms of
collective labour relations because not only itglescholarship has served as a model
for collective labour relations in what is geneydiihow as theLatin-modelbut also
because the evolution was made by means of a nmwebalegislative interventiomnd
collective bargaininglf one analyses the evolution of the collectiabdur relations in
France, it is more than clear that there has baettampt to introducsocial dialogue
at the level of the companyut never touching upon th@anagerial prerogative
Although there is no such thing as a co-deternonatnodel, the powers of the actors at
the level of the company have increased exponéntieade unions have been aware of
this growth and have attempted to control socialodjue at the level of the company in
order for it not to undermine its powers. | willogeed with a short explanation of the
French model and demonstrate the evolution of thers.

Actors - Like in Germany, France may also be characteramed dualist model,
although with a very distinct configuration. The shamportant actor outside the
company is the trade union; within the company, leee a number of actors — therks
counciland thestaff-delegatédélégué du personneadre theelected representativethe
shop-stewarddélégué syndicaleand thetrade union sectior{section syndicajeare
representativeslesignatedby trade unions. Trade unions enjoy an enormoength
within French companies.

Freedom of coalition is a constitutional right ireRce. Any employee is free to
colligate with others to set up a trade union an/Jeave a pre-existing trade union. This
means that, unlike in Germany, there is in Franzeloctrine of thecapacity to exert
pressure(druckausubenfahigkeitn order for a trade union to be recognised. Hmwge
in order to avoid an excessive fragmentation ofuthi@nism, the French legislator took
the following very original option: it recognisedasic set of right$o all trade unions;
it granted aspecific set of right$o the most representative (Pélissier et al. 2@0)

(Ray 2006). This idea dfade union representativene@epresentativité syndicalas
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fundamental to understand French collective banggimepresentativenessieansthe
aptitude recognised to a trade union of represanthre interests of the workforce (both
unionised and non-unionised) and of promoting theierests.The representativeness
may be eithepresumedr proved it is presumedf the trade union is affiliated to one
of the five peak organisations recognised as reptasve; it is proved if it fulfils a
number of criteria set out in L-133-2 of t@®de du Travail The representative trade
unions enjoy a specific set of rights: they enjbg thonopoly of bargaining collective
agreements; they enjoy a monopoly of presentingaimelidates to the first round of the
election of thestaff-delegategdélégués du personnednd thedelegates to the work
council (members du Comité d’Entrepr)sehey enjoy aright of oppositionto the
celebration of derogatory agreements.

The works councilis a tripartite body, composed by thamployer the
representatives of the employessd therepresentatives of the (representative) trade
unions Therefore, it is quite different from the Germanrkg council because the
French works council is intended to ensureramediate and oral dialoguleetween all
the parties (Ray, J. (2006), pp.459). It enjsgsial andeconomicalcompetences: the
social competenceasre considered to sy non legally mandatory activity performed
essentially at the benefit of the personnel ofcthrapany theeconomic competencase
intended toensure a collective expression of the employees tandllow for the
permanent taking into account of their interests the decisions relative to the
management, economical and financial evolutionhef ¢tompany, work organisation,
professional training and productive techniquds is important to stress thahe
managerial prerogatives remain unquestioned; thevgrogranted to the works council
is merely consultative and the works council hasotieer rights than to be informed
and consulted (in the sense of the right to emaaateasoned opinion) of any subject
matter concerning employment in the undertaking

The staff-delegategdélégué du personneare persons elected directly by the
personnel. It composes with thlveorks councilthe second elected body in French
collective labour law. As | will demonstrate furthen, in recent years it gained a great
importance in companies deprived of a works coutacihe point that nowadays it is
one of the most important bodies in French comgariidas two types of functions, its
own functions (functions propres and replacement functions(functions de
remplacement its own function consists in serving as an ioutor between the

management and the workforce; lieplacement functioonsists in the attribution to
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the staff-delegates of the tasks that the lawhaiteis to other organs. #aff-delegate
may cumulate the functions of thevorks council shop-stewardand thecommittee for
health and safetyThis is a very important innovation becauseldvatd for the setting
up of aneasy social dialoguan small and medium companies, because they waotid
be overburdened with representative structures.

The remaining structures adesignated structureBecause they are set up by
trade unions. They represent the interventionawdrunions in the life of the company.
The trade union sectior(section syndicaleconsists in the prolongation of the trade
union into the company and it is a body destinedepresent the interests of the
members of that particular trade union; gi@p-stewarddélégué syndicalconsists in
a person designated by the trade union to repraeisanthe company. They have the
function of negotiating with the employer becauseytare the privileged interlocutors
of the trade union within the company.

The relationship between company-level agreemeatsd sector-level
agreements was traditionally ruled by tphenciple of favourability company-level
agreements could only improve the sector-level. elmw, since this principle had a
turn-around in 2004, | will discuss it further on.

Having finished this smaltroquis of French collective labour law, one must
analyse in what terms one can spealdefentralisation of collective bargaining
France. This decentralisation was achieved by mebasomplicated procedure which
mixed legislation and inter-sectoral collective agreemenémd intended to achieve a
compromise between threfusal of the loss of power of the trade uniansithe need
for more social dialogue at the level of the compdrhis final result was a complicated
scheme which intends tgrant trade unions the power to control the appiica of

labour law at the level of the company

The Auroux Laws (1982)- the obligation to negotiate— the first relevant step in the
decentralisation of collective bargaining in Fraras made by théois Aurouxin
1982. These laws introduced tbbligation to negotiate at the level of the company
the subject-matters ofvages, working timeand work organisation After 1989 the
employer also had the obligation to negotiate & ghbject-matter of equality between
man and women and, in some companiegraxzisional management of employment
which consisted in the negotiation of planned abile redundancies and the admission

of people in the company with atypical labour caots. The law intended to introduce
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social dialogue at the level of the company, ineoitd engage the representatives of the
employees in the decision-making process of the@yap

The obligation lay upon the employer who shouldrads theshop-stewardsr,
in their absence, thstaff-delegatesn order to reach an agreement in those subject-
matters. The shop-stewards who the employer stemridult were the ones affiliated to
therepresentative trade unionalthough the employer is not kept from negotitivith
minoritary trade unions, it is not obliged to do. €ane can observe here that the
legislation kept in track with the system &fade union monopolyin collective
bargaining, by giving preference to the trade usionthe negotiation of the internal life

of the company.

The system of the trade union agent (mandataire syical) — the second relevant
step in the evolution of the actors was the creatbthe system of th&ade union
agent (mandataire syndical This system was set up in tmational intersectoral
agreement of 31.10.19%nd consisted in the following logic: taking acobwf the
absenceand need of shop-stewards in numerous companies and hawingind the
valuable terrain for collective bargaining that tb@mpany-level offered, the social
partners reached the following system for develgmallective bargaining at the level
of the company. Aectoral agreemerghould determine thihemeswhich could be the
subject-matter of collective bargaining at the leskthe company, théimits of the
derogationwhich could be made and tineodalitiesof electionand protection of the
employee responsible for the negotiation. The caonwpavel agreement could be
celebrated by any of thelected representatives of the personfiebrks counciland
staff-delegateswho had not been previously designated by a septtative trade union
to exert the functions of shop-steward. This agesgnhad the same value as a
company-level collective agreement; it should, heevebe subject to th@pprovalof a
paritary sectoral commissionwithout which it would not be effective. Another
possibility is the one ohgency(mandatement syndicalfhe company level collective
agreement could be celebrated by one employeep@mdiently of the fact that it was an
elected representative of the personnel) whichyej@amandatefrom a representative
trade union to that effect. The agreement was pmeduvalid but it was subject for a
short period of time to its destruction by meanshef exercise of aght of opposition
by a majoritaty trade union. This same system wadara law in 1996 and applied to

the Aubry Lawsconcerning the reduction of working time (35h week
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The fundamental idea behind this scheme was noypgass union power but to
compensate for their absence in numerous compartieswas ecompromise strategy
destined to harmonise the interests of all theiggrof thetrade unions- who wanted
to keep control of company-level negotiations, ey for them not to undermine
sectoral bargaining - and of tlemployers— who do not welcome very much union
representation within the company and prefer sodialogue directly with the
employees of the company, whose jobs are at statkevao know the situation better.
This was a great step towards company level sd@dbgue which was taken back in
the law of 4 May 2004. | will complete the pictunhen | analyse the agreements

further on.

Replacement functions of staff-delegates and the stgm of single delegation-

| have mentioned the number of representative tstres existent in French Law — the
works council the staff-delegate the shop-steward the trade union section at the
company and the committee for health and safety at worRince all of these
representative structures are costly, the emplbgsran incentive not to set up these
representative structures and deprive employe#seaights they intend to ensure. This
is particularly worrisome in small and medium compsa (between 11 and
100 employees) because that is where a great e @opulation works. ThAuroux
Law provided that in companies where there these batgze absent, the staff-delegate
would automatically inherit the competences of ¢hiesdies.

This was once again a very important evolutionabse thesimplificationof the
representative structures led to their exponegtiath in coverage spreading within
small and medium sized companies. The politicabciye of the solution was also
laudable; since the staff-delegate is an employkéhe company and a person
legitimated by a direct election of the employeéshat same company, it is a person
who will know very well all the different aspectétbe company and is in a privileged
position to negotiate with the employer. The faettit is still the same person can also
provide an added value, because it will allow far tlevelopment of ielational culture
between the parties. Thasnalgamation of competencesthe same person provided a
great contribution for social dialogue at the levkethe company.

A point of great importance was teeonomic competences of the works council
which are exercised by the staff-delegate undesetlvenditions. The works council has

a great role to play in the consultation procedfoe collective redundancies; in
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companies withmore than 11 employeethat procedure is made by the staff-delegate.
The French legislation was recently made the olgéet ruling of the European Court
of Justice about the method to calculate the sizeeoworkforce. The ECJ ruled about
some provisions of theontrat premier embauchevhich allowed companies not to take
account of employees aged under 26 in the sizkkeoivbrkforce. The practical effect of
the measure was that in the event that the compaosker with more than
20 employees, of whom less than 11 were aged 2éver, the employer would not
have to set up a staff-delegate and could engage dallective redundancy without
recurring to the necessary consultative procedihis. legislation was declared contrary
to theinformation and consultatioand collective redundancies directivelsecause it
would depriveemployees as a whotd the rights granted under those directives. This
reveals the importance given by the ECJ to effectempany-level representation
(Mestre 2007).

The provisional management of the employment in thecompany — another
innovation introduced in the French legislatior2D05 consisted in the duty to bargain
the employment in the company for each period dedlyears. This duty in incumbent
in companies and groups of companies of more tltdh énployees and groups of
companies of European dimension (defined in accmeavith theSocietas Europeae
criteria) and comprises three distinct obligatiaiig:information and consultation of the
representatives of the workforce on the strategyhefcompany and foreseeable effects
on employment and wages, (2) the provisional mamageé of the employmengéstion
prévisionnele des emplois et des compéterc&EC — which comprises supporting
measures of employability) and (3) an optigplain of safeguard of employmdmnthich
consists in anethod agreementThis procedure is underpinned in three distpiltars:
(1) it strengthens the role of bargaining in thegadure by means of reinforcement of
the information to be transmitted and the proceslure be followed with the
representatives of the employees; (2) it activéttesrole of the internal labour market
within companies and facilitates voluntary dismiss&3) it opens another road for the
method agreements.

This innovation in French legislation was introddcwith the intention to
facilitate the adjustment to the globalisationttg Economy by granting companies with
an instrument to reach the necessary changes to whekforce by means of a

procedure destined to each an agreement. It wasdad to work as a stimulus for a
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cultural changeby creating incentives to enter into bargaininguagements in order to
facilitate adjustment to change. Although they to bargainis not synonymous with
thewill to bargain (and to reach an agreement), the mere fact tldliges the parties
to negotiate is expected be work as a sufficieo¢mtive to convince the parties of the
benefits of bargained arrangements and functiothasseed of a further partnership
culture. It is underpinned in ideas ahticipation preventionand compromise as
opposed taeactionandconflict

There have been some agreements signed undéi ttie cohésion socialef
2005, which introduced this procedure. The agreé¢snsigned have, in general, the
following contents: (1) they make clearer the coht@nd deadlines of the procedure
(e.g: which information should be transmitted arten), (2) they create or enhance the
role of human resource management departmentsh€$)create incentives for early
retirement and (4) they contain provisions for #ygeement on plans of safeguard of
employment. As regards this last point, althoughganeral trade unions see the
provisional management of jobs as a euphemism ptairaof safeguard of employment,
the law clearly intends to distinguish both of thand consider that the plan should be
an ultima ratio measure, when all other options are unviable. 8fae even court
decisions that paralysed the enforcement of plasafeguard of employment because
they were not proceeded by the provisional managewfgobs, which puts in a clear
tone that the latter has precedence over the(Ratilleault 2007).

Rouilleault (Rouilleault 2007) has defined the yps@mnal management of
employment as a procedure (1) destined to managehthman resources in an
anticipative and preventive way, (2) in accordancd the economical environment
and the strategies of the group, (3) adapteddaspiecificities of the company and (4)
destined to engage all the actors working withe ¢cbmpany in a spirit of cooperation.
It also considered that the procedure should fanclis an experience to increase social
dialogue in companies bellow the threshold of 3@tpleyees by means of a future
procedure adapted to the specificities of thesepeomes.

The provisional management of employment is a yreportant innovation that
is expected to change the social dialogue and reuiltithin French companies in the
event that it proves successful. The persistenisegfoy French scholars and managers
of the introduction of German style co-manageméfitbestimmuny practices within
companies has led the legislator to create moregimative solutions for the

introduction of social dialogue at company leveheTprovisional management of
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employment comes in a line of evolution that hasnbgersistently attempting to bring
the parties to dialogue and compromise but withogiosing more draconian measures.
This is also nothing but the reinforcement of tlevers and responsibilities of the

actors at the level of the company.

Evidence: Dexia and ST Microelectronics two other very important cases were Dexia and
ST Microelectronics. These cases not only provigithér evidence of the tendency for the
decentralisation of collective bargaining but ababhat the importance that the actors at the
level of the company have in that process. In Detkia _trade unionsagreed on a method
agreement thafl) obliged the employer to engage in bargaining it representatives of the

employees at the level of the companyorder to reduce the negative impact that the

restructuring procedure could have on the employmiens worthwhile mentioning that the
method agreement was celebrated with the tradengnémd bound the employer to engage in
collective bargaining with company-level represéints; (2) on the other hand, the method
agreement also trusted the company-level emplaesentatives with the task of managing a
job-center, which consisted in an internal realltoa program destined to avoid redundancies.
The report heavily stresses the success of thidooastion program, taking into account the
small number of redundancies effectively made impavison with the project. ST
Microelectronics also provided several evidencegshef reinforcement of the powers of the
actors at the level of the company. Although tlesort concerns an Italian case, the same
lesson to be drawn from the French experience neagdplied to the Italian situation. Firstly,
the bargaining with the trade unions was broughtvdofrom the regional to the site level
(and not company; each site was an independentali@irgy unit); employees of the company
composed the unitary trade union representatiorpflResentanza Sindicale Unitaria), which
reinforced the legitimacy of the bargaining becatise people most directly affected had the
bargaining power. Secondly, the bargaining was maéh a technical committee at the site-
level. This committee consists in an atypical Fhestyle works council type body sitting at the
same table the representatives of the trade urdmsthe management. Thirdly, the decisions
of the technical committee were subject to theoball the workers affected, which consisted in
an absolute novelty in Italian collective bargaiginThis ballot helped to reinforce the

legitimacy of the decisions agreed by the techréoatmittee.

| believe that one can sum up the evolution ofdhtors in French collective labour
relations. One can observe that the legislation &#sbuted a great relevance to
company level representation. The diversity of ectnd their overlapping functions

reveal the preoccupation to ensure effective disdogt the level of the company.



B. MESTRE, EUI

However, unlike what happened in Germany, this made by means of a modification
of the existing legal frameworlEirstly, the obligation to negotiatavas introduced in
the legislation, an alien element in a culture imaolh the managerial prerogative is still
unquestioned. Secondly the preoccupation ofsimplification of the existing
representation structures andeofsuringtheir actuaviability on the ground, also reveal
the relevance given to social dialogue at the lef¢he company in the legislation. A
third very important point worth mentioning concerns tmntrol exercised by trade
unions; unlike what happens in Germany, trade uexert a great deal of influence in
the internal life of French companies. One feel the legislation intends to provide
the trade union with the function ofveatchdogof social dialogue at the level of the
company; it does not actively interfere (the bamngey is always made by employees of
the company) but ensures that it is not usedniderminetheir position andleprive
employee®f their protection. This picture will be compldte’hen | describe further on

theright of oppositionin the signature of derogatory agreements.

United Kingdom — The United Kingdom is the third country coveiadmy
analysis and is perhaps the one in which EC Lawghesh a great contribution to social
dialogue at the level of the company (Addison ameb&t 2002). The British system of
collective bargaining is a fascinating field ofdyubecause it is in many ways quite the
opposite of the European continental tradition olfective bargaining. However, the
recent evolution of the system has increasinglyudht it closer to the continental
system, allowing one to wonder if in fact the sgsis not in a period afansformation
of its fundamental featureallowing for the development of a continental stgtilture
of collective bargaining and social dialogueake | did in the previous countries, | will
proceed to a short description of the system apthéxthe evolution of the actors.

There are two concepts fundamental to understamdlinctioning of the British
system of collective bargainingingle-channeland voluntarism As regards the first
concept, the representation of employees in colledabour relations was made in the
UK exclusively bytrade unions which had the task of defending the interestshef
employees by means of shop-floor negotiations. Tisans that there was no
complementaryworks councilsuch as in Germany and in France, distinguishingy t
interests of the employees asclass and their interests and asakeholdersof the
company. All of this was made by one body — thaldrainion — which had the

monopoly of worker representation and the task afgaining with individual
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companies to defend by meanssbbp-floor agreement$e interests of the employees
both asstakeholdersand as &lass The only level of bargaining was the company-leve
and, in the event of collective labour agreemeptshrated by employers associations,
there were no rules regulating the prevalenceeftireements.

The second concept v®luntarism which has two distinct meanings: it intends
to translate both thabstention of the stat@ the task of regulating the labour market
and in the absence of aagforceable obligatiomrising from collective bargaining. The
legal framework regulating collective bargainingabknost non-existent because the
whole system was built upon the initiative of thartigs. Even today when the state
intervention in collective bargaining is growingpexentially, the intervention of the
law remains punctual and makes an effort not terfate in any way with the autonomy
of the parties (Catherine Barnaml VVAA 2006). Secondly there is both no legal
obligation to enter into dialogue with a trade umiwr collective agreements are legally
enforceable (Deakin 2005). The entry unto dialoguéh a trade union is made by
means of a/oluntaryact ofrecognition according to which the employer recognises a
specific trade union for the purposes of collectdaegaining and accepts to engage in
negotiations with themCollective agreementare gentlemen’s agreemenfsoviding
for no legally enforceable obligations for the pest Therefore, collective agreements
in the UK do not have proceduralor anormativeeffect. The only way to make the
obligations legally enforceable is to expressly vide the agreement with the
characteristics of a binding contract (which isdeseh made) and by means of a
voluntaryincorporationof the agreed terms and conditions into the imldial contracts
of employment. Théncorporation presupposes a renegotiation of the contract betwee
the employer and the employee with the purposaatiding in it the provisions of the
collective agreement and any legally enforceab&emsion may be based only on the
individual contract of employment.

The only means to force the employer into a negotiaand to enforce the
provisions contained in a collective agreement Wwhigere not incorporated into a
contract of employment is by means influstrial action The nature of the labour
relations isconflictualand industrial action iseuralgic pointin the system.

The British system of collective bargaining suftera fatal blow with the
judgement of the ECCommissionvs. UK (C-383/92). This ruling judged upon the
conformity of the principle of voluntarism with the Directives on collective

redundancies and the transfer of undertakingkich, as | have attempted to
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demonstrate in point 2, depend on a representaiddy set up at the level of the
company in order to be effective. The ECJ declahad this system stood against the
information and consultation procedure enactedhayDirective because it made the
rights granted by the Directives to workers dependéavoluntary actof the employer
(Hall 1996).

This ruling triggered a revolution in the Britisizssem of collective bargaining.
In the last few years, the legal scholarship hassséd an evolution in the British
system - caused especially by the pressure of BAJ-L& theactorsand in thenature
of the system. Thactorshave diversified up to a point in which some espaak about
the genesis of dual system of representatiam the UK (Gollan 2006); theature of
the system has become less conflictual and moreecoed withpartnershipat thelevel
of the companywhich is different from thehop-floor levél | will analyse each one of
these developments in detail:

Actors — the most important evolutions in terms of thieoexcwere thestatutory
procedure for recognitiorand the setting up dditypical works council type bodies
within the company. | will attempt to demonstrate tontentof these evolutions and
how they have provided for a significant contrilbuatito social dialogue at the level of

the company.

Statutory procedure for recognition — recognitionmeanghe acknowledgement of an
employer or two or more associated employers afdet union, to any extent for the
purposes of collective bargainingRecognition was traditionally a voluntary actasf
employer; commentators declared that the emplogeérrecognised a particular trade
union for the purposes of collective bargaining whigere was an express or implied
agreement between the employer and the trade unioegotiate over one or more of
the specified matter®eakin 2005). Where a union had been recognisec twvas no
statutory constraint on the employer to vary thepscof the recognition or to withdraw
it altogether. Even when there was an agreementag considered a collective
agreement and hence a (non-enforceafpjtleman’s agreementhere was also no
mechanism to control the employecsioice of unionThere was nothing to prevent an
employer from recognising a minoritary trade un@amd prevent the access of the
members of the majoritary union to the decision imglprocess. The only means that
the trade union could coerce the employer into dgiekement was by means dheeat

or actual engagemeimto industrial action.
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As a reaction to the judgement Commission vs Ui€ British Government
introduced thestatutory procedure for recognitian 1999 (with amendments in 2004).
This is a procedure which allows trade unions ttaimbmandatory recognition by
employerdor a period of three years. The trade union nesfin the procedure at the
Central Arbitration Committee(CAC), which has the competence to order the
recognition. That procedure must be preceded byrsniccessfuattempt of the trade
union to obtain recognition from to the employeheTprocedure is judged inadmissible
in limine in any of the following grounds: the employer isubd to a pre-existing
collective bargaining agreement; the union doegatier sufficient support among the
workforce; more than one union applissparatelyfor recognition (they may apply
together); there was a successful applicationfersame bargaining unit in the previous
three years.

In the event that the CAC declares that the traderuis recognised, the parties
have 30 days to reach an agreement ovemtathodby means of which they will
conduct collective bargaining. The CAC may asdmg parties as a mediator in the
reaching of an agreement; if the parties still @b reach an agreement, the CAC is
competent to unilaterally impose a method which rbaysubstituted by an agreed
method of the parties at any time. Tmgthodconsists in a legally enforceable duty to
meet and talkand try to reach an agreement (but there is nmatin to reach an
agreement ((Deakin 2005)). The standard proceduofereed by the CAC in the
absence of an agreement provides for the existehegoint negotiating bodyin the
negotiation in the company. The CAC may order radamn only for the subject-
matters ofpay, working timeandholidays in the event that the parties agree on other
subject-matters during the course of the procedirevill not be covered by the
mandatory force of the decision. The most importafiect of the declaration of
recognition is that the employer may not derecagmie union for a period of three
years and is bound to the obligations containethe method for that period. This
means that the employer is under a legally enfdreeduty to meet and talk for a period
of three years. The only chance trecognitionduring that period is by means of an
agreemenwith the trade union. After that period, the emgioys free to derecognise
the union; in the event that it refuses to ent@iraghto social dialogue, the trade union
may have resource to another recognition procedure.

The practical consequence of this measure is eagydss although its precise

impact is difficult to estimate. In order to abifte the obligations imposed by EU Law,
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the British Government introduced a measureoltitige the employers to engage in
dialogue with the trade unionsThis is a revolution in a system traditionally
characterised by the seculaoluntarist approach in which any kind of statutory
intervention and obligation was unwelcome by botirtips. The fact that it is
enforceable for a period of three years, thereislligation to reach an agreement and
it concerns only core subject matters of collectraegaining reveals that its intention
was to set upermanent social dialoguat the level of the company. This is in line with
the same policy orientation contained in greactive directivesnd in theLois Auroux

| described above.

Beginnings of a dual channel of representatior- Besides the establishment of a
statutory recognition procedure, whose main purpss® subject the employer to a
permanent social dialogue at the level of the campthe British collective bargaining
panorama also witnessed the coming into life of uenlmer of actors which are
increasingly putting at stake the trade union mahpm the subject matter of employee
representation and defence. This development isatigelutely to the influence of EC
Law and it would not have occurred without it: | aeferring to theepresentatives of
the employees the procedures farollective redundanciedransfer of undertakings
information and consultatioandhealth and safety matters.

If one analyses any of the procedures mentiongtienformer paragraph, one
can perceive that the regulations provide for specifically elected representatives
These are the persons to be consulted in any girtteedures in the event that there is
no recognised trade union or the recognition ageegrwith the union does not cover
the entire workforce. In that situation, the emgloys under a statutory obligation to
invite the affected employees to hold an electmddsignateepresentative$who must
also be an employee affected by the measure triggtre procedure) to consult on the
measure. The number of representatives is to lmmanrtously decided by the employer
having in mind the variety of interests affectedl.the event that the employees fail to
do so, the courts and the legal thinking have ammed that the employer is under the
duty to inform each of the employees of the meadwre not to consult them
individually. Considering that the employer is frée determine the number of
representatives, there is no obligation that teetetl employee be independent from the
employer. Therefore, an employee holding a manalgerie (what, in the German legal

thinking is named adéitende angestelltg’might be elected. The only remedy for the
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affected employees is to complain to an employnr@ninal about th@ppropriateness
of the representatives.

The role of thesespecifically elected representativas pasted from the
representative structures within the company foum€ontinental Europe. Although
they are limited tonformation and consultatiorequirements, the scope of application
of the Framework Directive is likely to grant themrole much larger than the one they
enjoy under the collective redundancies and traraffeindertakings regulations. The
procedure grants them a right to be informed angsuitedwith a view to reaching an
agreemenbn any of the subject-matters of the regulati@iace these are bodies are
normally independent from trade unions — becausg #ine applicable only in the event
that no union has been recognised — they estafaisthe first time in the history of
British labour relations a channel for the direepresentation of the interests of
employees at the level of the firm. The impact liése measures has been intensely
studied and debated in the last few years (seeanagxample,Hall 1996 with
contradictory results. The only certain featurethat at least to some extent it has
changed the structure of British industrial relatidecause it introduced an element of

dialogue and non-union representation in the latist and practice.

If one attempts to sketch some preliminary conolusiconcerning the evolution of the
actors in British system of labour relations, thare two distinguishing featurgg) the
statutory recognition procedurand(2) theintroduction of the dual channehn overall
analysis of these features reveals that, also enUHK, there has been an attempt to
introduce social dialogue at the level of the conypd he revolution was more violent
than in the previous regulations because it agtulatbught a modification to the
existing structure (unlike in Germany, where thedification was in the attitude of the
actors, leaving the structure untouched). The réwmi consisted in obliging employers
to enter into dialogue with trade unions at leastd period of three years in the core
subjects of collective bargaining (being strongdyniniscent of the Auroux Laws) and
in introducing other bodies for dialogue (direatigcted by the employees) rather than
trade unions, limited to defending the interestshef employees of the undertaking as
stakeholdersThe fact prevalence is given to negotiated ages¢snbetween the parties
and the subsidiarity of the intervention of thwrks council typebodies (they are

conditioned to the inexistence of a recognisedetraxion) helps to preserve as far as
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possible the voluntarist and single-channel tradgi of the UK. The only winner is

social dialogue, which happens in any circumstance.

Special case: Dinosot although Spain is not a country analysed in thisort, it withessed a
very curious case that contains in itself all thiengents of decentralisation of collective
bargaining that | gave been putting forward in thkport in a body that is atypical in Spanish
legislation: a National Council. The case descrilibd restructuring of a supermarket chain
that had undertakings all over the country. Therfgalegislation applicable to the sector did
not provide for the setting up of national worksugails, representing all the undertakings in
the country; all the collective bargaining is proted at the provincial level with the provincial
works councils. The objective of the new body wasegotiate a country-wide restructuring
plan, which should take account of all the needthefindividual councils, and supervise the
enforcement of the plan at the provincial levelwdis a French style works council, sitting at
the same table the representatives of the emplogeployees and trade unions. The
characteristics of the movement of decentralisatbrollective bargaining and, in particular,
of the influence of the EC Law (EWC (Directive 8@#) and Societas Europeae (Directive
2001/86)) are more than evident here. This natiomatks council was freely set up by the
parties; its configuration was not predeterminednaional legislation but was the result of an
agreement; it was destined to serve as a body septative of all the parts of the company
(the provincial works councils); it was destinedctmordinate and supervise the enforcement of
the plan of the company at the provincial levelcdmprised representatives of trade unions,
which represented the interests of the employeasctass in the process. This case reveals that
the model of the European company (Moreau 200@ydsving and expanding into countries
where the implementation of social dialogue atldwel of the company has traditionally been
more difficult, namely in southern Europe. The ¢get interest of this case lies in the
confirmation of the potentialities offered by theodel of the company (a participatory
company, based upon the representation of empl@agestakeholders in the process) present in
the Labour Law Directives: opponents of participatimechanisms often claim that there is no
participation unless the law requires it to do $lee voluntary character of this procedure and
the evident influence of EU Law is a sign of expansf the model of decentralised collective
bargaining imposed by the Directives by means epidl-over effect, i. e. the virtues of the
participatory mechanisms and the tradition of dgue are recognised to such an extent that
they are beginning to be applied in areas where $atting up of those participatory

mechanisms is not demanded.
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Preliminary conclusion: | believe that one can dare to conclude that tieesafficient
evidence in the cases to confirm the first pamgfthesis; that the powers of the actors
at the level of the company have grown exponentiallll the regulations under study.
Dinosol is the most astonishing case because gistsnn the setting up of a EWC type
body in a situation where the law did not provide it. The impact and influence of
European Law is more than evident in it; one camswter it as the recognition of the
virtues of the European modelof the company which underpins the EWC. The
participation of trade unions in the process i® al®rth mentioning, providing another
contribution to my description of their role as eppsors of the process of
decentralisation.

Nevertheless, | concede that it is not entirelyectrto draw general conclusions
from an isolated case. This is where the remaiceges may assist in supporting my
conclusion.Fehrer, Ruhr Kristal Glassand GE EnergyProductsare illustrative of a
pattern of decentralisation occurred in a singlenty, Germany. This decentralisation
was undertaken by means of ttwoperationbetween trade unions and works councils
and a redefinition of their role in collective bainging. Trade unions are not only much
more company-centered (as the numbesimgle-employer agreemensveals) but they
also chose to limit their negotiations to the défim of the margin of negotiation
(Handlungsspielrauindelegated to the works council. The works couasgumes the
main role in contemporary collective bargainingpnaer to seek for company-specific
solutions to ever changing circumstances, andrétg tunions simply guarantee that the
employer does not take advantage of the structuealkness of the works council to
undermine sectoral collective agreements. The @cisi completed wittDexia and
ST Microelectronicsin Dexia, the method agreement celebrated wightthde unions
clearly gave the employee representatives the dammhirole in the management of the
job-centre and the permanent information and caaisoih procedures which should be
undertaken with management. It is worth mentioriiveg Dexiais an example of a very
successful socially responsible restructuring wkekbmplifies the possibilities of social
dialogue. InST Microelectronicsthe bargaining was brought down from the regidoal
the site (and not company) levels in a round tablihering employee representatives,
trade unions and management (dehnical committee

| believe that all of these cases reveal the ttemdirds the decentralisation of
collective bargaining and the reinforcement of plosvers of the actors at the level of

the company. The major difficulty may be to franme ttases in the context of their
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national regulations; if we manage to make thisréffive can conclude without doubt

that the future actors of collective bargaining lacated at the level of the company.

3.3. Agreements -after having studied the actors, my study will ged to an analysis
of the evolution of the agreements in all the ragahs under study. This is a natural
step because since collective bargaining is madenegns of agreements, after the
description of the actors one must study their achgtivity in order to understand the
depth of the trend in decentralisation. As one ile during the course of the
exposition, this chapter must be read together with preceding one (the actors) in
order to understand fully the evolution | have bdescribing.

There are several types of agreements bringingvalty into national systems
of collective bargaining. | mentioned in the intootion to this chapter that the
traditional function of collective bargaining wasénsure devel playing fieldoetween
the undertakings operating in a given market. Algtothis traditional function is still
dominant, the evolution (in the actors) has opawed for new types of agreements. |
have attempted a classification of these new ageatsminto three big categories:

flexibilisation agreementprocedural agreementndpartnership agreements

a) flexibilisation agreements - flexibilisation agreementscan be defined as
agreements establishing a deviation at the levéhefcompany from standards set out
in the law or in a collective agreemerithese deviations are normally made in a
negative wayi.e. in pejus establishing less favourable conditions thanaihes set out

in the standard) and are subject to a certain gbnthis control is normally made by
the trade unions, normally by means of thetors | described in the preceding
paragraph. | will proceed to analyse two typeshekt agreements, the opening clauses
(Offnungsklauselin Germany and thderogatory agreemeni&ccords dérogatoires

in France. | purposely left the UK out of this arss$ because collective bargaining in
this country is normally made only at the leveltbé company; there are almost no
sectoral collective agreements and there are res i articulation between the levels
(because they amgentleman’s agreementdecause the regulatory framework is based
uponvoluntarism Therefore there is no sense | talking alftaxibilisation agreements
because the need for flexibility in the compangscdhieved by a simple renegotiation

of the collective agreement with the trade union.
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Opening clauses (Offnungsklauseln) <opening clausésis an umbrella concept
describing a number of clauses inserted in coltecigreements that empower plant-
level actors to negotiate about issues that arenalty dealt with by the sectoral
collective agreemer{tHassel 1999)Given the division of tasks between the trademini
and the works council in the strict dual-channedtesn of representation | described
above, the opening clause can be interpreted delegationof the regulation of the
terms and conditions of work to actors located het kevel of the company. This
delegation is made by means of the insertion olaase in the agreement, which
normally sets out the limits of the powers grantedhe company-level actors. In the
event that nothing is said in the agreement, thkeatove agreement will have
precedence over any other determination containethe company-level agreement
about wages and other conditions of work which as more favourable§77 of the
Betriebsverfassungsgesetzhis form ofdelegationto the company-level can be named
“controlled decentralisatiohbecause it grants to the actors located at thel lef the
company the power to regulate a solution they daitiviiant to regulate at the central
level while setting out the limits to the margindi$critionarity granted to those actors.
There are several types dapening clausesHassel (op.cit. pp.496-501)
identified the following typology:
a) Opening clauses for working time arrangementsthis type of agreement grants
companies the possibility of setting out their oworking time arrangements by means
of a company-level agreement as long as they respedimits set out in the sectoral
agreement. Whereas the standard working week wazei#Dh, companies were granted
the possibility of establishing company-specificvidéons as long as the average

number of hours worked over a reference period dvegual 40h/week.

b) Working time reduction without compensation inap — this type of agreement
grants companies the possibility of reducing wagkitime down to 30h and the
correspondent wages by means of an agreement hgthvorks council as long as it

proves that it is necessary to save labour posts.

c) Hardhip and exemption clauses this type of agreements is intended for comganie
which are close to entering into a bankruptcy pdoce. As long as the company proves

that it is encountering economical difficulties dmak a plan describing the strategy for
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its viability, it can be exempted by means of areagment with the works council from

the obligations contained in the collective agreetyraaximein terms of wages.

d) Company-specific agreements the individual employer has the capacity to
celebrate collective agreement$afiffahigkei) in Germany. Given theules of
precedencébetween competing collective agreementarifkonkurrenz developed by
the Federal Labour Court in Germany, the rulesoofigany-level collective agreements
take precedence over sectoral-level agreementgerdatized bargaining by concluding
company levelcollective bargaining agreements is possible ombyvéver, if the
employer finds a trade union thatwilling to enter into such agreement. Most attg
and branches in Germany, however, @eered by a single trade union, the majority of
unions forming part of the German Federatdrade Unions. The situation becomes
a bit similar to the British one, in which one dowunt trade union ensures the level
playing field by concluding company specific agreens which take into account the
specific needs of companies and ensures equal tsiakefar as possible. In this case,
the celebration of the company-level agreement {aedleviation from the sector-level
agreement) will be justified on account of the idiffties facing companies. In recent
years, however, a couple of smaller trade union® lestablished themselvpartly as
the result of certain discontent among employekasimg to the bargaining policy die
big trade unions. In some cases these little traens have offered themselves as
partners of company-level agreements with the grons of these agreements pushing
asidethe provisions of the concurring association-widgeament (Bernd Waas in
VVAA 2006, pp.33). Considering that the number ompany-level agreements are
nowadays almost half of the collective agreementdelbrated in Germany
(Fuchs 2004b, pp.64) there are fears that thislealtl to a fragmentation of the trade

unions in Germany and a weakening of the socialgpd®@ozialmachtpf trade unions.

e) Framework agreements framework agreements consist in a modificatibrihe
legal technique of collective agreements. On cerkaly issues, those agreements no
longer provide either specific stipulations or bigl minima; rather, they define
parameters for plant-level bargaininghich must be adapted to the individual situation
of the company by means of an agreement with thixkswocouncil. This is a very clear

example of the introduction of a more decentralikathaining structure resulting from
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changes in the sectoral collective bargaining agesgs without a modification in the

formal structure of collective bargaining

| believe that it is possible to observe the intenbf these clauses. Given that the one
size fits allsolutions were no longer adequate to the situatfoimdividual companies
(because the question is not so much how to graptagees a bigger share of the pie
but to preserve their jobs and ensure the viahilitthhe company) the agreements had to
adapt and recognise the different needs of compaiitee solution was a compromise
between the need diexibility and the need tprevent wild deregulatiomnd ensure a
level playing field The standards would still be contained in colectagreements,
which would themselves allow under certain condsidor deviationsby means of
company-level agreements. Tipee-conditionsand limits for these deviations were
contained in the agreements themselves. This alsgsbus back to the question of the
coordination betweentrade unionsandworks councilsl analysed a few pages above;
this is also a strategy @bordination because the margin of discritionarity granted to

works councils is limited by the provisions of #t@lective agreement.

Evidence: Ruhr Kristall Glass and Finger & Pelz - The casesRuhr Kristall Glass and
Finger & Pelz provide for examples of this type of flexibilisatiagreements in Germany. Ruhr
Kristall Glass provides us with an example of thectioning of an opening-clause; the
competent trade union in the sector acknowledgeddifficult situation of the company and
celebrated a single-employer agreement containingpening-clause, which allowed for the
works council to agree with the management on tagation from the wages set out in the
collective agreement under certain limits. It isryvémportant to point out tha{l) this
undermining of the wages set out in the collecigeeement was made with the purpose of
preserving employment levels aff) that the actual determination of the amount of estp

be paid was made by means of an agreement witlvdHes council, within the limits set out in
the agreement. In order to understand the imporawicthis kind of agreement, one has to take
into account 88 77 of the German Law on the Constitution of Companies
(Betriebsverfassungsgesetz), which says that tnamlens have in principle an exclusive
competence to determine wages and the general tammliof work. This means that the law
considered a strict separation between the taskleotvorks council and the trade unions; with
this opening clause — a legal technique which imdpencreasingly used in Germany — this
separation is being increasingly blurred, obliging a redefinition of the traditional roles

performed by the fundamental social actors, thedranions and the works councils. Finger &
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Pelz, on the other hand, gives us an example opdssibilities of decentralisation offered by
single-employer bargaining. Finger & Pelz concerredsituation in which a company was
restructured from insolvency by means of employeeesownership. The report stressed the
major role that the trade union played in the resturing procedure; the single-employer
collective agreement signed — which provided fdemsive wage cuts in relation to the sector
and a substantial increase in working time — wastamn made to provide the company with
sufficient financial margin to undertake the resturing procedure successfully. It is easy to
understand the role and function of these flexshtion agreements. These agreements are
destined to preserve the occupational levels ottmpany by allowing for the adaptation of its
labour costs to fluctuating economical circumstacdhe danger of undermining the
conditions of competition in the sector is contdlleither by setting limits to the possibilities of
deviation (such as the opening clauses) or by n&tjog the deviation with the trade unions
themselves, who will judge the existence and exiérthe need to deviate. The fact that
Germany follows the model of one trade union petasehelped to control this deviation of
sectoral collective agreements, by trusting upoions the duty to ensure that company-level
collective bargaining obey a public interest (suhthe safeguard of occupational levels) and
that they are not used to achieve competitive adggs by undermining the sectoral terms and

conditions of work

Derogatory clauses (Accords derogatoires) -ene of the most important
evolutions in French collective labour relationsswiiae modification of the relationship
between thelifferent levels of bargainingvhich provided a great impulse to collective
bargaining at the level of the company. This modifon was intended to provide a
great impulse t@wompany-level bargainingvhich should become - together with the
sector-level agreement - the dominant field of niegjon ((Mazeaud 2006)).

Traditionally, the articulation between the levelsbargaining in France was
made in accordance with thpeinciple of the favourabilitythe rules established at the
lower level could not contradict those establisaed higher level unless they brought
more favourable provisions. This was the notiommlire publique according to which
each level of negotiation should provide for soméima which could only be
improved upon by the other levels. The law of 4 N28&p4 revolutionised this scheme
by means of a profound change to the relationséiwéen the different levels, destined
to give a push to social dialogue at the levelhef tompanyNowadays, the collective
agreement celebrated at the level of the comparnydaeogate the collective agreement

celebrated at the sector-level unless the collecigreement expressly prohibits its
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derogation.The principle is that the company or plant agregmoan include provisions
different to the ones in the branch level (or pssfenal or inter-professional), including
less favourable provisions for the employeHse old system will be applied only if the

upper-level agreement clearly says the company eagest cannot do sdrhe old

system became an exception. With this teélke emphasis is clearly placed at the

company (or plant) level, whereas it used to bé¢hatbranch levelNow, in case of

conflict between the different levels (company énahch), this is the decentralized text
that will be applied, whether it is more or lesgdiarable for the employees. The only
exceptiongo this rule are contained in article L. 132-23lté Code du Travail: firstly,
this concerns some mechanisms functioning at arvateEa than the company: mutual
benefit insurance systems financed by funds catetdr vocational training, collective
guarantees concerning contingency, etc; secontly, professional classification or
minimum wages — here too, the company agreemenhotaoontain provisions
departing from the branch (or professional or imeafessional) agreement. French law
shifted from gpositive list systerfgeneral prohibition with exceptions where dewas
were allowed) to anegative list systenfgenerally allowed, except for some specific
subjects).

This modification of the relationship between taeels of bargaining must be
linked to the persons who can sign the agreemdmd. iflea here is the one of the
majoritarian principle which has two dimensions — ositive and a negative
According to the positive dimension, the validity the collective agreement is
conditioned to it being signed / approved by tlelér unions gathering at least half of
the votes expressed in the last elections to theksvoouncil. In the event that the
agreement is celebrated by a shop-steward dest@ybgta minoritary trade union or by
an electedor mandatedemployee it is conditioned to trebsenceof a declaration of
oppositionfrom the majoritary trade union. This means thahajoritary trade union
may paralysethe enforcement of an agreement in the eventitl&signed by a shop-
steward designated by a minoritary trade union o of the persons habilitated to
celebrate company-level agreements in the absdreeslwop-steward. (Mazeaud 2006;
Ray 2006).

b) Procedural agreements -another type of agreements which have been spigeadin
throughout the regulations under study are th®cedural agreementsThese

agreements hawdistinct namescross the regulationsaecords de méthode France
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(Petrovski and Paucardjationalisierungsschutzabkommem Germany;information
and consultation agreemerits the UK - and are applied invariety of circumstances
maxime collective redundancies but also provisional infation and consultation,
anticipation of change, negotiation of productivegedures, etc. | will attempt in this
point to bring out the distinct configurations tiete agreements and try to sketch a
typology.

The common point in these agreements is that teegiga detailed procedure
for information and consultation of the represeivas$ of the employee$he objective
of this procedure is to determine tbalendarandstagesto be observed in a certain
subject-matter (e.g. : collective redundancies) atheimpt to reach aegotiated solution
with the representatives of the employees in thatessubject-matter. The contribution
of this procedure in relation to the legal framekvisrthat it allows the parties to specify
the points that are of greater interest to themaapt them to their specific needs and
interests. It consists in a negotiated procedurne imdormation and consultation,
attempting to reach aoptimal harmonisationof the interests of both parties (the
employer and the representatives of the employegsineans of arautonomous
agreementn a certain subject-matter. Legislation is segoralesirableandsubsidiary
by both parties, because the standard procedureusehere is seen as not fit to their
specific needs and interests. It is a phenomenaeltfegulation similar in everything
to the ones | described in the EWC and SED. They ghve implicitly accepted that
autonomous social dialogue at the level of the @amgpis the better way to solve
conflicts of interest and allow for the readaptatiof companies to changed
circumstances.

There aretwo typesof procedural agreements, which | coined @se
procedural agreementsand agreements establishing a permanent procedure for

consultation and strategic anticipation of change

Pure procedural agreements- the pure procedural agreements might be
defined as agreements determining the conditiondeunwhich the employee
representatives will benformed and consulted on the economical and firnc
situation of the company and be given the oppotyund formulate alternative
proposals (and receive a reasoned answer) to amauo@ plan originating the
reorganisation of a company with an impact over émeploymentSometimes, these

agreements subject the conclusion of the procdduttee reaching of an agreement over
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the social measureqi.e. measures with an impact over the rank atel df the
company) to be adapted in that specific context.

These agreements have two distinct characteristics
(1) They are agreements subject to a specific evetim@— these agreements do not
intend to establish permanent dialogue at the levle company; they are intended for
a specific situation and are not triggered if tlsguation does not occur. These
agreements intend to regulate the consultative epiw@ to be enforced during the
course of subject-matter they are intended to; ih#te reason why they are above all
used in the context of collective redundancies thedransfer of undertakings, because
the situations in which EU law establishes a ctiaue procedure to occur.
(2) The agreements regulate the stages of the procedutkese agreements are
intended to regulate the concrete steps that meusaken in order for the procedure to
reach a successful conclusion. The parties implieigree that the legal framework
does not suit best their needs and agree on adguoe that intends to harmonise to the
greatest extent possible the interests of bothgsain that specific subject-matter. This
creates an interest of both parties to abide byatreed terms and conditions, because
its negotiated character leads to the creatiomtefest of any of the parties in reaching
the conclusion of the procedure.

Some scholarship has attempted a classificatidhesfe agreements (Petrovski
and Paucard). There are three types of procedgraements:
(1) Agreements at the benefit of the employethese are agreements which have as a
main provision the engagement of the signatoryigmtd the deadline of the procedure,
and whose object is to determine the date from hvitihe planned measure may be
enforced. This is nothing but the acceptance ofpheies of the legislation and an
agreement of the parties to abide by the provisionghe legislation. The only
originality might consist in the agreement of thartggs not to pronounce collective
redundancies before the termination of the proeedtach step of the legal regulation
of the procedure is made object of a densificaiprihe parties and adaptation to their
needs but never derogating or contributing subist&nto its modification.
(2) Agreements of mutual guarantee this model describes the type of agreements
which condition the agreement on the calendar efpfocedure to the guarantee of the
social measures provided for in the agreement.n&i@agement of the deadlines of the
procedure are associated to a substantial advaritaglkee employees. The parties

attempt to negotiate the social advantage to bateplato the employees in the
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beginning of the procedure in order to prevent tgregosterior conflicts. The
representatives of the employees will accept tieedefined calendar presenting all the
advantages to the employer in exchange for thegamgant on the enforcement of the
several social measures agreed in the beginnintpeofprocedure. Any future social
measures will be subordinated to this initial agrept.

(3) Pure procedural agreements this model of agreement consists in a trade-off
between the social measures provided for in theesgent and the management of the
deadline of the procedure. There is an acceptahbetb parties of the interests of the
other party to the procedure; the employees resegtiat the employer does not want
long, burdensome and indeterminate procedurefénégotiation of an agreement; the
employer recognises that the acceptance of theogegd of the need to engage in a
restructuring must be subordinate to any kindsofial measure of accompaniment
something that may serve as a compensation foadbeptance of the procedure. The
parties begin the procedure by looking for a sohuticonsidered legitimate and
acceptable by both in order to terminate the ceet®y and subordinate the conclusion
of the procedure to the reaching of an agreemetitainspecific subject-matter of great
importance to the employees. Normally, the passgee stage of the procedure to the
other is subordinate to the reaching of an agreenmenhe previous stage. It is a
procedure that carries risks for both parties;etmployees might be tempted to demand
excessively and see the procedure terminated witteou agreement and the
redundancies declared without a compensation; ff@ayer might want to terminate
the procedure quickly and agree on something tlbat chot exactly best serve the

interests of all parties.

A sum-up of this type of agreements reveals thay thre agreements intended to
establish a self-regulated procedure for a sucgessasure. Their main purpose is to
reach an agreement on compensation and searcheioratives to the planned measure
for restructuring. The typology reveals that thesea kind oftrade-off between the

reaching of an agreement and the termination optbeedure; they are distinct types of
harmonising the interests of both parties in thencoete restructuring measure,
balancing the calendar and the termination of tbequlure with the bargaining over the
social measures. They are not intended to establtrmanent type of social dialogue
nor engage employees in the success of the compangnly to regulate the terms and

conditions of participation of the workforce inestructuring measure.
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Evidence: ABN AMRO, Alcatel and Thomson Video Glasshesethree cases, which should
be analysed together, concern a very importantumnsént of collective bargaining contained in
French legislation, the method agreements (accatelsméthode). We can read in the ABN
AMRO report that the method agreement was intetmlel@velop social dialogue at the level of
the company under an idea of compromise and conemitrattempting at a maximum to avoid
conflicts, which were seen as undesirable to badtigs. They imply that both parties
acknowledge the need to take into account the d@sterof the other (i.e: the need for
competitiveness and the need to safeguard empldynmethe conformation of the working
relations within the company and establish a pragedo reach a composition of the interests
of both parties in the running of the affairs obthompany. It is an autonomous procedure
based upon the recognition of the employees ashtdders of the company and the need to
reach consensus. One should mention that the reporABN AMRO and Alcatel provide a
highly successful picture of the functioning of métagreements, since the company managed
to achieve its restructuring plan with far fewedmmdancies than initially expected. It is also
interesting to notice that the method agreementscatebrated with the trade unions, although
the employee representatives at the level of timepeay are the ones who are competent to
engage in the dialogue. This is nothing but thefiomation of the thesis | put forward in the
beginning of my paper, of the reinforcement of plogvers of the actors at the level of the
company — maintaining the trade unions as supersis@nd the development of autonomous

procedures of dialogue with those same actors.

Agreements establishing a permanent procedure for omsultation and
(strategic) anticipation of change- this is a distinct type of procedure, rathefediént
from the one | analysed before. Whereas the fotyjges of agreement intended to
regulate the procedure for information and consolain a specific subject-matter —
and hence the pressure to reach an agreement andsdbial measures of
accompaniment are the dominant themes throughautptbcedure — this type of
agreements is much closer to the information amgwaitation agreements | described in
the proactive directives. These are agreementshwdoca step further than the former
and accept social dialogue as an integrating fatthedo company; the object of these
agreements are the information and consultationigions over several subject-matters
which are liable to have an impact over employmernthe undertaking. They are no
longer subject to apecific subject-matteand are morenticipatory and strategicin
their character.
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The best example of these agreements isirf@mation and consultation
agreementsarising from the British experience of the trar@pon of the Framework
Directive. The British Government avoided from theginning one-size-fits-all
solutionsand bet upon the techniquereflexive lawto introduce permanent company-
level bargaining (Deakin 2005). Reflexive law catsiin a legal technique according to
which the substantive legal provisions are not ndicectly by the law but by means of
an agreement between the parties. The object degislation should be to create the
conditions(i.e. procedure) for the parties to reach an agee¢ and ensure that their
agreement does not jeopardize the objectives detislation. Individual organisations
should be able to develop their own information aadsultation arrangements tailored
to their specific circumstances by meansalfintary agreements

The subject-matter of the procedure is set outigh ©road termsal recent and
probable developments of the activities of the ta#lsng and economic situation;
b) the situation, structure and probable developmeht employment within the
undertaking and on any anticipatory measures emé@dain particular when there is a
threat to employment within the undertaking;decisions likely to lead to changes in
work organisation and contractual relationthat it is not possible to determine with
precisions in which situations there is a dutydosult (Schafer 2005). The objective is
to establish permanent social dialogue at the lef/#le company and achieve with it an
anticipation of change, an acceptance of the needcdmpanies to readapt and the

actual engagement of the employees in that process.

Evidence Novelis —Novelisis also a very interesting case because it reveedspossibilities
that the proceduralisation of the information andnsultation procedures have. Novelis is a
case where the participation mechanisms were puedided with the trade union! The
management of the company — which was under foreignership and subject to the
philosophy of the American style shareholder val@greed with the trade union in addition to

the Betriebsverfassungsgesetr a voluntary agreement setting out the divetsges of the

process and compromising to take into account @ftterests of the employees in that process.
This voluntary agreement (I stress the voluntargrahbter of the agreement and its binding
value, since it was contained in a single-emplayatective agreement) contained a series of
mechanisms coordinating the behaviour of all thetipa involved in the restructuring — the
management, the works council and the trade unioand was intended to achieve the
harmonisation of interests of the parties throughthe procedure; it was set up under the

principle of “redundancies as ultima ratio”, meamjrthat the purpose of the procedure was to



B. MESTRE, EUI

enforce the restructuring but always trying to amtd alternatives to redundancies. This is a
case which reveals the potentialities of the procalisation of company-level dialogue and the
involvement of employee representatives in resiring procedures, even in an environment
where the management had little room for manoe(they essentially followed orders from the
Canadian headquarters) and the country had far-hélag participation rights in its labour
legislation. If one attempts to contextualise ithivi the framework of the paper, there are three
distinctive features of the case worth mentionijigthe voluntary participation agreement was
celebrated with the trade union at the level of dmmpany (i.e: it was a single employer
agreement)]2) it was destined to coordinate the actions of ttagement, trade union and
works council and3) the major role in the procedure was attributedtihe works council,
which had the backing of the legislation and theeagent. This case also contains the three
elements of my thesi&Q) the decentralisation of collective bargainindp) the autonomous
conformation of the participation procedures afw) the reinforcement of the powers of the

actors at the level of the company.

c) Partnership agreements a final type of innovative agreements can be naased
partnership agreements$ defined aboveartnershipasa participatory process leading
to high-trust, cooperation and compromise betweanagement and labour leading to
the engagement of employees in the success ofothpacy — instead of simply
demanding more pay and better working conditiomsé- to their active evolvement as
stakeholders in the policy of the compdRyege 2002). These are agreements intended
for the engagement of the employees in the suasss€hange of the company. These
agreements are usually namexhts for employment and competitivene@3EC) and
can be defined asiutual accords between management and workf@peesentatives
to resolve company-specific problems related toleympent andcompetition. Works
councils cooperate in order to cut costs and b@ostuctivity.In return, the employers
generally promise to forgo planned dismissals, gcbthreatenegobs or even create
additional ones, and to preserve or even expangtbductionsite affectedSeifert and
Massa-Wirth 2005). They are agreements which coenlthree distinct elements:
employment securitgompetitivenesandpartnership((Davies and Freedland 2004)). |
will now proceed to a brief description of thesetsa

One should begin by stating that these agreemeais be used both in
prosperousand inailing companies. Although the precise measures thatkalg to be
adopted in each situation are distinct, both typegompanies can engage in such

agreements. The objective of the agreements isallyno achieventernal flexibility
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of the workforce, understood as a matgnamic and company specifiause of the
internal human resources. Several studies (Retlifid) have attempted a classification
of these agreements and have come up with did§pologies. Berthold et al. (2003)
distinguished between two distinct types of pagiscts for adaptatichand “pacts for
preventio. The first type of pacts was usually bargained diyng companies and
composed a set of measures destinedethuce labour cost@and achieventernal
readjustment(e.g. : reduction of wages, non-paid working tintey-offs) without
engaging in a procedure for collective redundafi¢ye second type of pacts was used
by prosperous companies and were destined eithpreteent future difficultiesr to
boost the competitivenestthe company. The instrumentsinternal flexibility used in
pacts for prevention consisted pmofit-sharing instrumentand flexible working time
accounts Rehder (2003) followed another typology basednuploe existence of
compensation reduction. He considered that thené&dzea) pacts with compensation
reduction(subdivided betweenpacts for investment and compensation reduttanm
“pacts for employment and compensation redu@tioand b) pacts without
compensation reductiofsubdivided betweenpéacts for investment and productivity
enhancementand “pacts for employment and worksharipg* Pacts for investmeht
and ‘pacts for employmehstand as proxies forpacts for preventichand “pacts for
adaptatiori. Therefore, for Rehder, the deciding criterion swaot theadaptive /
preventivecharacter of the measure but whether it had bebiewed with a cut in
wages.

Theinternal flexibility measuresised by the partnership agreements deal with
four key themes: wages, working time, organisadjustments and early retirement.
Since the majority of these measures are normaifgdnsome for the employees and
are translated in a degradation of the terms amdlitons of work (Bispink and
Schulten 2003), it is normal that they are offsgtsbme kind of guarantee from the
employer. The incentives offered by the managerf@nthe employees to engage in a
partnership agreement are normallycampromise not to engage in a collective
redundancy or a plant closure or even a detailemhpketching future investment and
justifying the reasons for the sacrifices askednfrine employee&ven in companies
under prosperous conditions, one can expect toifisluments for wage freezing and
working time extensions because theseasures allow firms to respond quickly to
rising product or service demand withdwaving to make capital investments or having

to hire additional staff in the short terffhe more intensive use of the existing capital
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stock lowers capital costs per unit output (Seifert and Massa-Wirth 2005).
Partnership agreements, in this sense, essenéislyemployees to make a trade-off
betweerjob stabilityand areduction in wages

Therefore, partnership agreements are not thdt resa unilateral managerial
decision but of a bilateral (and often multilateta¢écause trade unions and employers
associations are normally present at the meetiagalaisors to the parties) bargaining
between the representatives of the employees aedethployer. They must be
interpreted as aompromisebetween the employer and the rank and file, recogmi
that both parties have eommon interesin the functioning and prosperity of the
company and that both are willing to make a countrdn to that effect.

The legal instruments used to set partnershipeaggats are quite variable. The
normal instrument is by means of ampany-level agreemerds defined in the
regulation Betriebsvereinbarungaccord d’entreprisg In some situations they are
made by a collective agreement celebrated witmdividual employer. There are also
situations in which the partnership agreement tékesorm of aratypical agreemenn
the regulation Regelungsabrede, accord atypique, workforce agregmerhe
irrelevance of the legal form reinforces the ideat the agreement takes the form of a
compromis€ understandingoetween management and labour in which each otteeof
parties is interested. It is a phenomenon of sgfifation and agreed anticipation.

Their main advantages of partnership agreemengs the adaptation of
companies to changing circumstancése strengthening of the role of the employee
representatives in company decision-makirtgpe encouragement of integrative
bargainingand thedecentralisation of collective bargaininglowever, they result from
a precarious compromisbetween employee representatives and trade urimhsare
the result ofa unique set of circumstances specific to each rasgdion they are not

likely to be transferable as a whole from one comyta another.

If one attempts to sum up the main lesson to bentétom the study of the evolution of
the agreements, one can easily understand thabatienal structures of collective
agreements have been evolving and there has atsoibeéhe agreements an evolution
towards company-level bargaining. The same corsides one made in respect of
each individual regulation for the actors are aggllle; the evolution in Germany has
been made by means of the autonomy of the actdlowui a modification of formal

structures; the evolution in France has been mgdadans of legislative intervention
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and a compromise of the social partners; the elooiuh the UK has been made by
means of the pressure of EU Law but always maimgimas far as possible their
voluntarist traditions. A global look at the evotut reveals that the trend towards
company level bargaining has been achieved by thaéies:(1) by means of allowing
for the derogation of the sector-level collectiggements. The traditional function of
collective bargaining (ensuring a level playinddjeis maintained and the derogation
agreements simply allow for a correcti¢l) by means of regulating at the level of the
company the necessary (information) and consuftatimocedures(3) by means of
engaging the employees in the success of the compaere is a clear line of evolution
in these agreements, frodistributive to integrative bargaining; there is an increasing
acceptance by all the parties concerned oh#ezlandpossibilitiesof social dialogue at
the level of the company. This is in line with tbartnership approach | enunciated at

the beginning of the text.

Evidence IBM FRANCE - IBM FRANCE is a very important example of pahe
agreement in the form of a pact for employment @mpetitiveness. The company has a long
history of restructurings, being well embedded inmitthe culture of the company. It is
mentioned in the report that it could be correctsay that the company was in a constant
restructuring. This fact was no secret to anyone #e renovation of the staff was permanent.
Therefore, the employees could expect redundaasiasnormal part of the life of the company.
The trade unions and the management agreed on lochetgreement containing a clause for
the provisional management of employment, whichseasip to establish ad hoc information
and consultation procedures within the company lideo to achieve risk anticipation. The
agreement had two clauses of great important ingyae: one set up mechanisms to help the
employees of the company achieve employment otitgidempany in the event that they were
made redundant; this mechanism consisted in a mktwb contacts destined to grant an
opportunity to the employees to sell their skiltlstbe labour market; it is connected with the
specificities of the sector, in which there is a&ardemand for skilled labour and there is
recognition of the quality of the staff engagedBM. The other consisted in the internalisation
of the costs of the restructuring, for the emplesydeat did not want to leave the company,
normally by means of mobility within the group. Hoenpany tended to see this internalisation
of the costs as an investment that would be maene tompensated by the profits arising from
the restructuring. Therefore, employees knew witlatwhey could count when they entered
IBM. Job tenure was low but there was the expemtatnat the value of the firm specific skills

that they get in the company will be compensatettienlabour market. IBM set up its human
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resource management in obedience to this idea, g@tiam the training and the constant

renovation of the staff and setting up mechanisestined to help employees achieve the
transition to other companies. Employees that werxemade redundant were kept within the
company but the profits arising from the restructgr were compensated by costs of their
maintenance. This was the technique that the coynpaad to achieve quick and permanent

restructurings.

3.4 conclusions

| believe that it is possible to attempt to drawnsopreliminary conclusions
regarding the evolution of national collective labaelations. | have been trying to
describe a general movementdefcentralisation of collective labour relationsall the
jurisdictions under study. This movement was pentt by means of therengthening
of the position of the actors at the level of tmefand by means of thmodificationof
the function of collective labour agreements. The strengtherohghe actors was
achieved in Germany by meanscoioperationbetween the trade unions and the works
councils; in France by means osianplificationof the representative structures and the
introduction of the duty to engage in social dialegin the UK by means of the
statutory procedure for recognitioand the coming into life ofion-union bodiesf
employee representation. The evolution of the agests was achieved by means of
allowing for thederogationof the sector level agreements, gwdf-regulationof the
mandatory procedures for information and consualtatand theengagemenof the
employees in the success of the company.

| believe that thdinks between the evolution of the actors and the eiarubf
the agreements is more than evid@ime strengthening of the position of the actors was
a means to achieve the flexibilisation and the wation of the agreementg/ithout the
cooperation between works councils and trade uniand the simplification of
representative structures there would be no room derogatory or innovative
agreements; without the strengthening of the pwsitof non-union employee
representation bodies there would be no roomroovative agreementsecause they
presuppose a reinforcement of their role in the pamy.

The influence of European Law in this evolutiommsre than evident. | tried to
reveal above the evolution of the instruments ablgaan Law on worker participation.
| tried to bring out the evolution of the directsve(1) from an application on certain

specific situations destined to create a levelipayield towards a much more general
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and indeterminate application destined to incergivaal dialogue2) from theimplicit
demand of structures for the representation of eyggs to theexplicit provision of
works councils;(3) from astatic information and consultation procedure towards the
delegationof the actual determination of the consultativecpdures to the parties at the
level of the company in order to reach harmonisabg means ofeflexive law— and
explain how this evolution had an underlying cotesis and persistent intention of
promoting permanent social dialogue at the levethef companyThe evolution in the
national regulations was more than similar. Irttadl jurisdictions under study the actors
at the level of the company gained an immense aeles; the procedures of information
and consultation became more dynamic (in the sémsethey were agreed by the
parties themselves); the field of coverage of datimlogue became much more ample
covering every aspect of work organisation. | hai¢hat | am not exaggerated to state
that permanent social dialoguis increasingly becoming a part of the life of &uean
companies.

The most curious fact is the role of trade unidm®ughout the process. It is
understandable that trade unions are fearful ofnle¥ement of decentralisation of
collective bargaining because that is able to nithké role secondary and there is the
danger that the employer would control the tradéorunand use company-level
bargaining to undermine the collectively agreedngeand conditions of work with the
trade union. Trade unions seem to have gained aolevin this process: whereas their
role and strategy is still to a large extent basenuthe idea of crating lavel playing
field between undertakings, they seem to have assuragabsition of avatchdog they
seem to have taken the responsibility of ensutiiag tompany-level bargaining is not a
means of eroding collective agreements but a resptma true public interest, which is
to ensure the competitiveness of the undertakingstlae maintenance of occupational
levels. In this sense, the cooperation betweenetnagions and works councils is
indissociable from opening clauses and the innegatigreements (the trade unions
themselves might instruct the works councils o$ thossibility and on how to conduct
the negotiations); the simplification of employepresentative structures at the level of
the firm and the new relationship between collectagreements is indissociable from
the right of opposition recognised to represengatiwd majoritary trade unions; the
beginnings of a dual channel system of represemtati the UK is indissociable from
the statutory recognition procedure (because thdy operate in the event that the

employer did not recognise any trade union). Thithe reason why | decided to coin
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this evolution ascontrolled decentralisatianbecause it is made always under the

auspices of a trade union.

4. Conditions for the evolution

4.1.Up to this point | have been describing the evolubf the regulations. However, it
iIs more than evident that between the letter ofalneand the actual facts of life there is
a great distance. There is also the danger thatakes up isolated cases of successful
social dialogue and attempt to draw general commhgsfrom them, blurring the whole
picture. Since collective labour law is to a lamgdent procedural, in the sense that it
does not determine the content of the agreemessdf ibut merely provides a
framework for the parties to reach the optimal sotufor both, its application cannot
be made by means of legislative act because itndispen the willingness of the actors
to actually engage in social dialogue. Therefohes farticle would no be complete
without the reference to some sociological studiegertaken which bring out the
favourable conditions for the development of sodialogue and what can be expected
from the actors evolved.

Carola M. Frege (Frege 2002) has taken advantdgtheo field research
conducted by H. Kotthoff on the actual dynamic bé tactors within the firm and
attempted to draw a typology of the functioning wbrks councils. The main
contribution of Kotthof's research consisted inHiighting that the behaviour of the
parties is entirely predetermined by rational iests but is also shaped by the social
encounters of the actors in the workplace. Kotthofinceptualised the social
interactions between the actors at the level ofithe as anorganisational social order
(Sozialordnuny which includes rational strategies on both sidess well as the
symbolic, affective dimensions of the daily intdfaes of the actors. The organisation
is a lived entity which evokes patterns that infloe to a great extent the politics of the
actors. Frege conceptualises that the organisatsmwaal order might range between
two poles, (1) the integrative communityand (2) the instrumental market relations
between the actorghe first highlights the extreme importance thatsonal relations
between the actors takes place within the firm;sitheond stresses the absence of group
identity and the strategic human resource managechanacter of the company.

The main contribution of this theory is the petamp that thesocial orderof a
given company shapes in a deciding way the dynadafitise actors located at the level

of the firm. The strategy and the relationship bk trelationship between the
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management and the works council is influencechimaerwhelming way by the social

order of a company. This means that the enforcemkrbllective bargaining at the

level of the company and the actual impact of twesl pressing towards this result is
not dependent of the legal technique but on tteegy between the actors.

Based upon this idea, Frege drew up a typologyarks/councils. In companies
where the social order is of amstrumental market relational typene can find three
types of works council{l) theignored works council;(2) theisolatedworks council;
(3) the works council apart of the managemeljte. subordinated to management). In
countries where the social order is of iategrative typeone can three four types of
works councili(1) the respected regulator works coun@); the respected steady works
council; (3) the works council as a co-operative counter power.

Frege also cited one curious study from Kotthoffarting the evolution of the
works councils from instrumental market relatiooampanies to integrative companies.
This was achieved by means of abandoning the gtraiethe class-conflictideology
towards theorganisational citizenship ideologyBetriebsbirgerstatys This implied a
change in the attitude of the employee represeettirom avindictive approach
(more, more, more, never enough) towards identity approach in which the
employees would perceive themselvegitigzens of the compargnd comprehend that
their success and welfare would be bound to theesscof the firm. However this
implies that the management accepts employeesizasns of the firm and is willing to
enter into dialogue with them in order to engagathnto the success of the company.
This marriage of interestsbetween both parties is a precondition for codpera
relations within the firm to be established.

4.2. This leads me to the question of determining whattors may influence the
development of thisitegrative social ordewithin the firm. | have been able to identify

the following factors:

Factors unfavourable to the development of social idlogue — there are
several factors which might pose difficulties tae tdevelopment of social dialogue
within the company.

(1) Foreign anglo-saxon ownership #oreign Anglo-American investors are
not exactly enthusiastic about social dialogueabse they perceive it as a threat to

their managerial prerogativeThe general idea of investors about labour k&hatis that
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employees are part of the assets of the firm aatdsbcial dialogue is a conflictual and
burdensome process. The firm is fireperty of the shareholders and the shareholders
are the only entities to whom they should accowrdges are the only consideration for
the investment that employees make in the firm.

(2) Dismantling of the company -the dismantling of the company, especially
by means of a network of contracts, that socidlodize an increasingly difficult task.
Since managerial decisions are frequently takeoaahwithout providing the managers
of the subsidiary with any kind of possibility tofluence it (the managers of the
subsidiary are nothing but theuppet$ of the upper level management, frequently
knowing the managerial decision taken at the uppeel at the same time that the
works council is informed) any attempt to introdusecial dialogue in this kind of
subsidiaries is fictional.

(3) Unwillingness of the parties to cooperate -the parties to the social
dialogue are frequently influenced to a great exibynconflictual ideologies that make
social dialogue an extremely difficult task. Theargaining position is irrefutable and
leaves no other alternative for the other partyrtttaaccept the proposal or enter into

industrial action (what we would call in Portugal dialogue of deaf peogbe

Evidence: FU, VE and Alcan Singer these three cases, which should be analysedhege
all contain examples of how an uncooperative mamayg may jeopardise all attempts to
establish a more patrticipative structure at theeleof the company. It is evidentkitJ that the
traditional culture of consensus and bargainingséirg in Dutch companies was not appealing
to the management of the company. Following thegasosation of the company along the
international business line model, the Dutch mamnagyat felt that it had no kind of autonomy in
the strategic decision-making of the company. Thategjic decisions were taken in the UK
office by UK managers, who felt that they did navérto account to employees and had
fiduciary duties merely in relation to the sharatis. The Dutch management also lost its
autonomy in relation to the management of the cawyipahereas they had been autonomous
until the restructuring, serving the local marketdahaving power to take all the necessary
decisions, the strategy of the company then becdsfned at the central level. The
management saw itself in a situation similar tottbithe employees, without any substantive
knowledge of the strategy that was drawn at thdraktevel. The works council also saw its
task increasingly difficult because the distanceneen the site level and the decision-making
level became greatelVE is a case that has some similarities with the formoase. The

implementation of the international business linedel meant that the lower layers of
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management had no knowledge of the strategy otdhgpany, which was drawn up at the
central-office level. In order to make things worsee philosophy of management of the
company was configured under the idea of Ameritanetholder-value paradigm, which meant
that the concern of the management was to delaeidrprofits and increase share prices. The
restructurings of the company — and it had a recoirdeveral — were essentially undertaken by
means of reduction in force, which is a euphemmnrddundancies. Plans for redundancies
were normally well received with an increase inrghprices. There were no mechanisms of
communication and transmission of information witithe firm and the lower levels of
management had no idea of the plans for restrustunindertaken at the upper levels of
managementAlcan Singenconsists a case that comes in the line of the foriitee Canadian
group was dominated by the ideas of prioritisingrstterm shareholder value and decided to
reorganise its production sites in accordance wMiith idea of setting up strategic business units.
The management at the local level existed merelledal reasons and had no more autonomy
than the employees of the company. The strategydveam at the central level and the local
management merely enforced it. The central managewas adverse to social dialogue. This
setting conditioned the possibilities of actiontbé& works council that merely undertook a
reactive role, negotiating the compensation of th@undancies because it felt that it had no
power to influence the strategic decision-makinghef company. These cases also reveal the
structures of companies also influence the podésilid develop more participative structures.
This is particularly evident in multinational compes. | attempted to evidence in the former
cases (FU, VE and Alcan Singen) that the positibthe management at the site level is not
very different from the position of the employeks;Alcan Singen report clearly mentions that
the local management only existed for legal reasams it merely followed orders from the
upper levels of management, who had the contrdtieicompany and were not keen on social
dialogue. This is a very difficult reality to fighgince national legislation in this process is
ineffective. This is a problem that can only beradded at the international level. Corporate
Social Responsibility might be a strategy to fiths problem, although it struggles with the

difficulties of the enforcement of soft law

Factors favourable to the development of social diegue —there are on the
other hand numerous factors which might contriliata great extent the development
of a bargaining culture at the level of the company

(1) Acceptance by all the actors involved of the e for change an
willingness to enter into a dialogue -this is the necessary consequence of the
integrative social order | mentioned above. Theeeusually five main arguments that
might influence the decision of the parties to eléo social dialogue (Bryson et al.
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2006). (a) it reduces the costs of hiring and firing and aboiww preserve and create
incentives for firm-specific investments on thetpafr the employeeg(b) it increases
trust and cooperation between the management anavdinkforce and prevents both
sides from deviating towards selfish short-terneti@st;(c) social dialogue increases the
information flow between management and labour aeduces the information
asymmetries between both parties. More informati@ates a more informed decision
process and allows for the reaching of new andebetlutions. The disclosure of
information on behalf of the management helps eyga@e understand the reasons
underpinning the managerial decision; the disclafrinformation on behalf of the
employees helps the management to understand tinticn of the workforce and
devise a solution which will preserve firm-speciiinvestment and reduce the costs of
hiring and firing;(d) the works council may support the diffusion of thesactice;(e)
the works council may foster industrial upgradibg, influencing the management to
consider human capital and help the company totipositself in higher quality
markets.

(2) Strong cohesion of trade unions + attempted to highlight above the
intervention of trade unions in tldecentralisation proces®y means of what | coined
as controlled decentralisatianThe dangers of a fragmentation of trade unionseewe
evident in the French panorama, which led the lewis to introduce first, the idea of
representativityand secondly, the idea ofajority. A strong cohesion of trade unions is
a necessary precondition for any successful desdesgtd collective bargaining to occur
because trade unions will no longer be centredightihg for more power but in
ensuring that decentralised bargaining does nattriesthe undermining of their power.

(3) Possibility of agreements turned towards the kainess —trade unions,
besides united, also need to be mindful of the itmmd of this brave new world. In an
age of structural unemployment, emergence of newkets and insuperable cost-
competition from the far-east, the idea of colketbargaining must evolve from an
idea ofdistributive bargainingtowards an idea of integrative bargaining, inteht®
preserve the competitiveness of the company. Thians that collective agreements
must recognise the needs for flexibility of modeompanies and try to find a level of
equilibrium within those demands in order to presesocial peace and employment.
Opening clauses are an example of this recognition.
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Evidence: (several cases)the most important element in achieving souraasalialogue at
the level of the company consists in the acceptbpedl the actors of the need and advantages
of engaging in social dialogue. The cases whers iki more evident are Dinosol, ST
Microelectronics and the German cases (Ruhr Kristdhss, Fehrer and GE Energy Products).
These cases have in common the perception of thiepthat they have a common interest in
the company and that cooperative (as opposed téictoral) collective bargaining is the best
solution for their difficulties. Since | analysdietn in another context within this paper | will

not repeat them here. The autonomy of local manegem alsoa useful strategy for the

development of social dialogue that could be ofagreelevance and importance in

multinational companies is the one we can find ov@llis GbmH. We can read in the report
that the strategy of the central management waprtwide the local management with the
furthest extent possible of autonomy, in order tfog company to imbed itself in the local
framework of industrial relations and develop theategies it saw fitter for the achieving of the
success of the company. This is a favourable dondibr the development of a sound culture of

industrial relations, provided that the managemismilling to engage in social dialogue

5. Conclusions
| believe that it is possible to sum up the maieaisl of my exposition and attempt to
provide the thesis underlying the whole text.

(1) the recent panorama of collective bargaining hasvehan increasing trend
of decentralisationof collective bargaining towards the level of fiven. This trend is
performed by means of an evolution in tldentity and attitudesof the actors. The
actors at the level of the company have gainechareased relevance and position in
the whole panorama of collective bargaining. Tlsisniade by means aboperation
between trade unions and works coun¢ermany) and theoming into life of new
actors at the level of the firffrrance and the UK). European Law was a greaienfte
in this evolution because several directives impesher implicitly or expressly, the
existence of representative structures at the lef/¢he company. The attitude of the
actors has also changed a great deal frormdictive towards acooperativeattitude.
Trade unions serve awatchdogs disposing of several mechanisms to avoid that
company level bargaining is used as a means ofydiet®n and undermining of their
position.

(2) the agreements have also changed a great dedlitidmally, collective
agreements were destined to regulate terms andtiomsdof employment and ensure a

level playing field between undertakings. Compagwel agreements were marginal and
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reduced to the interests of the workforce withia tompany. The recent evolution has
also revealed a change to in the agreeméiitstly, collective agreements are more
sensitive to the needs of companies and providenfwhanisms for the preservation of
the competitiveness of companiesecondly collective agreements open room for
company-level bargaining by allowing a margin ofadetionarity to the actors at the
level of the undertaking (always under the contbltrade unions). Company level
collective agreements have also gained a greatamte, multiplying procedures for
information and consultation which go from adaptihg legal procedures to the needs
of companies to establishing permanent social gisdaat the level of the company and
even engaging the employees in the success ofdhmpany. Once again, EU law
provided a great impulse to this evolution: thecta directives had a strict procedure
of information and consultation destined to eqeabsirdens; the proactive directives
were set out to a much broader scope, under dgabhtill to promote dialogue at the
level of the company. This was achieved by meansefiéxive law, providing the
parties with all the necessary conditions for themreach the optimal bargained
solution. This is also evident in the innovativeresgnents because they were all
voluntarily celebrated by management and employeeder the same political
orientation — the acceptance of the benefits ofasadialogue at the level of the
company.

(3) Innovations are not made by legislation. Althouglgulation might be
helpful to provide an impulse to the developmensadial dialogue, thattitude of the
parties is perhaps the deciding factor. Successdailal dialogue at the level of the
company depends of antegrative social orderwhich is entirely dependent of the
parties. There are several factors conditioning tl@velopment that one should have in

mind when trying judging the impact of the legislat
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